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Court of Appeals of the District of Columbia. 


a No. 3965. 

John Graziani, Appellant, 
vs. 

Charles Rogers Arundell, Administrator. 


Supreme Court of the District of Columbia. 

At Law. 


No. 64765. 

John Graziani, Plaintiff, 
vs. 

Harry Wardman and Louisiana Arundell, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed December 4, 1920. 

In the Supreme Court of the District of Columbia, Holding 

Circuit Court. 

At Law. 

No. 61765. 

John Graziani, Plaintiff, 
vs. 

Harry Wardman and Louisiana Arundell, Defendants. 

The plaintiff, John Graziani, sues the defendants, Harry Ward- 
man and Louisiana Arundell, for money payable by the defendants 
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JOHN GRAZIAXI VS. CHARLES ROGERS ARUNDELL. 


to the plaintiff for goods sold and delivered by the plaintiff to the 
defendants; and for work done and materials provided by the plain¬ 
tiff for the defendants at their request; and for money lent by the 
plaintiff to the defendants; and for money paid by the plaintiff for 
the defendants at their request; and for money received by the de¬ 
fendants for the use of the plaintiff; and for money found to be due 
from the defendants to the plaintiff on account stated between them. 

And the plaintiff claims the sum of Fifteen Hundred Dollars 
($1,500.00), with interest from the 12th day of November, 1920, 
according to the particulars of demand hereto annexed, besides costs. 

FRANK S. PALADINI, 

H. S. BARGER, 

Attorneys for Plaintiff. 

2 Particulars of Demand. 

******* 

The plaintiff, John Graziani, sues the defendants, Harry Ward- 
man and Louisiana Arundell, for the sum of Fifteen Hundred Dol¬ 
lars, said sum being the total of two deposits of $300.00 and $1,- 
200.00, respectively, made by plaintiff in connection with the cer¬ 
tain agreement- for the purchase by him of Lot 31 in Square 179, 
in the District of Columbia, which said agreement has been bv the 
plaintiff rescinded because of certain misrepresentations made to him 
by defendants respecting the subject-matter of said agreement, and 
which deposits, because of such rescission, the defendants are under 
the duty of refunding to plaintiff; all of which will more fully and 
clearly appear from the Affidavit of Merit herein fded, which af¬ 
fidavit is hereby referred to and made a part hereof. 

And plaintiff claims said sum of $1,500.00, with interest thereon 
from the 12th day of November, 1920, exclusive of all set-offs and 
just grounds of defense, and besides costs. 

FRANK S. PALADINI, 

II. S. BARGER, 

Attorneys for Plaintiff. 

Affidavit of Merit. 

******* 
District of Columbia, to wit: 

John Graziani, being first duly sworn, on oath says: That he is 
the person named as the plaintiff in the above-entitled cause, and 
makes this affidavit in his own behalf as such plaintiff; that 

3 he has a just and meritorious cause of action against the 
defendants Harry Wardman and Louisiana Arundell for the 

full sum of Fifteen Hundred Dollars ($1,500.00), exclusive of all 
set-offs and just grounds of defense, with interest thereon from the 
12th day of November, 1920, which said cause of action is as 
follows: 
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That shortly prior to the 14th day of September, 1920, the de¬ 
fendant Louisiana Arundell, by and through her duly authorized 
agent, the defendant Harry Ward man, solicited plaintiff to pur¬ 
chase Lot 31 in Square 179, with improvements thereon known as 
1036 R Street, Northewst, in the Civ of Washington, District of 
Columbia, at and for the price of Twelve Thousand Five Hundred 
Dollars ($12,500.00) ; that at the time aforesaid, said premises were 
occupied by a tenant who would not permit plaintiff to inspect the 
same; that it was then and there represented to plaintiff by one L. 
Costaggini, an agent, servant, and employee of the defendant Harry 
Wardman, who was acting as well in behalf of the defendant Lou¬ 
isiana Arundell, that there were five rooms and one bath on the 
second floor and five rooms and one bath on the third floor of said 
premises, but plaintiff was unable to verify the correctness of said 
representation, for the reason aforesaid; that believing and relying 
upon said representation of the said L. Costaggini, plaintiff there¬ 
after, to-wit, on the 14th day of September, 1920, made and entered 
into an agreement in writing for the purchase of said premises at 
and for said sum of Twelve Thousand Five Hundred Dollars ($12,- 
500.00) upon the terms and conditions set forth and contained in 
said agreement, a substantial copy of which is hereto attached and 
made a part hereof, the same being marked Exhibit “A;” that there¬ 
after on. to-wit, the 27th day of September. 1920, the de- 
4 fendant Harry Wardman, by and through said L. Costaggini, 
his agent, servant, and employee, made an application in 
writing to the Oriental Building & Loan Association for a loan of 
Six Thousand Dollars ($6,000.00) on said premises to replace the 
existing loan thereon of $3,650.00, in accordance with the terms of 
said agreement of September 14. 1920; that thereafter, to-wit, on the 
8th day of October, 1920, said L. Costaggini, as the agent, servant, 
and employee of the defendant Harry Wardman and acting as well 
in behalf of the defendant Louisiana Arundell, represented and 
promised to plaintiff that, if plaintiff would then make an addi¬ 
tional deposit of Twelve Hundred Dollars ($1,200.00) on account of 
the purchase price of said premises, the said defendant Louisiana 
Arundell would take due and proper steps to cause said tenant to re¬ 
move from and vacate said premises before the date fixed for final set¬ 
tlement as provided for in said agreement of September 14, 1920; 
that upon the strength of. and in reliance upon, said representation 
and promise plaintiff paid to the defendant Harry Wardman said 
sum of Twelve Hundred Dollars ($1,200.00) as an additional de¬ 
posit on account of said purchase price of said premises, as will more 
fully and clearly appear from the certain receipt given plaintiff 
therefor, a copy of which said receipt is hereto attached marked 
Exhibit “B” and made part hereof; that thereafter, to-wit, on the 
12th day of November, 1920, plaintiff was permitted for the first 
time to inspect, and did inspect, the second and third floors of said 
premises, and then and there for the first time learned that, in¬ 
stead of said premises consisting of five rooms and one bath on each 
of the second and third floors, there were but three rooms and one 
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bath on each of said floors; that immediately after learning 

5 of the misrepresentation of said premises in this regard, 
plaintiff went to the offices of the defendant Harry Ward- 

man and then and there notified him and his agents, servants, and 
employees of his intention to rescind said agreement of September 
14, 1920, and demanded the refund to him of his said deposits of 
$300.00 and $1,200.00, made as aforesaid, under the circumstances 
and for the purposes aforesaid; that plaintiff’s said demand was 
then and there refused, and plaintiff thereupon went to the Oriental 
Building & Loan Association for the purpose of cancelling tho 
aforesaid application for a loan of $6,000.00 on said premises, and 
was there informed for the first time that the aforesaid application 
in writing for said loan also contained the representation that said 
premises contained five rooms and one bath on each of the second 
and third floors; that since said 12th day of November, 1920, 
plaintiff, in person and by Frank S. Paladini, his attorney, has 
made demand for thq refund to him of said deposits of $300.00 
and $1,200.00, made as aforesaid, but, notwithstanding said de¬ 
mands, said sum of $1,500.00 has not, nor has any part thereof, 
been refunded to plaintiff or to anyone for him by the said de¬ 
fendants or either of them; and that, as plaintiff is informed and 
believes, and expects to prove at the trial hereof, notwithstanding 
the aforesaid representations made for the purpose of procuring 
him to make said additional deposit of $1,200.00, neither the de¬ 
fendant Harry Wardman nor Louisiana Arundell ever took any 
steps whatsoever to procure the vacation of said premises by tho 
tenant thereof, in accordance with said representation and promise 
in that behalf; and plaintiff says that, by reason of the facts herein¬ 
before set forth and contained, he is entitled to judgment 

6 against the defendants for the sum of fifteen hundred dol¬ 
lars ($1,500.00) with interest from November 12, 1920, ex¬ 
clusive of all set-offs and just grounds of defense, and besides costs. 

JOHN GRAZIANI. 

Subscribed and sworn to before me this 2d day of December, 1920. 

[Seal.] JESSE E. POTBURY, 

Notary Public, D. C. 

Notary public, District of Columbia. Commission expiring April 
7, 1922. 
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Exhibit “A.” 

In the Supreme Court of the District of Columbia, Holding Circuit 

Court. 

At Law. 

No. —. 

John Graziani, Plaintiff, 
vs. 

Harry Wardman and Louisiana Arundell, Defendants. 

Main 4190. Main 4190. 

Harry Wardman. 

Sales, Rents, Loans, Insurance. 

Wardman Building, 

1430 K Street Northwest. 

Washington, D. C., September 14, 1920. 

Received of John Graziani a deposit of Three hundred dollars 
($300.00) to be applied as part payment in the purchase price of 
Lot 31 in Square 179 with improvements thereon known as 1636 
R Street, N. W., in the District of Columbia. 

Price of property twelve thousand five hundred ($12,500.00) 
dollars. 

Terms of sale $5,400.00 cash; purchaser to give trust of $6,000.00 
at 6 per cent per annum, payable semi-annually, balance of $3,500.00 
payable in installments of $100.00 including interest at 6 
7 per cent secured by deed of trust on the above described prop¬ 
erty. 

The purchaser is required to make full settlement in accordance 
with the terms of sale within 90 days from date of acceptance. If 
purchaser does not make full settlement within time herein specified, 
deposit will be forfeited (intending seller to allow Harry Wardman, 
as compensation for services, one half of said forfeited deposit). The 
forfeiture of deposit does now, however, relieve the purchaser of the 
responsibility to comply with the terms of sale, if demanded by the 
seller or his agents. 

Title to be good record title. In case legal or other action is neces¬ 
sary to perfect title, such action must be promptly taken by the seller 
at his own expense; the time herein specified for full settlement will 
hereby be extended for a period that is reasonably necessary to 
perfect title. 

Examination of title and conveyancing at the cost of purchaser. 
In case of inability to perfect title, the seller hereby agrees to pay 
Title Company charges for examination of title, etc. 
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Rents, insurance, taxes, water rents and interest on deed or deeds 
of trust to be adjusted to date of transfer. Special assessments levied 
or pending on date of transfer to be paid or computed to date of set¬ 
tlement. 

Seller to pay Harry Ward man commission on sale of five per cent 
(5%) on any amount up to $5,000, and three per cent (3%) on 
any excess thereof or five per cent (5%) on suburban property (or 
in event of failure of sale through invalidity of title). 

This contract is made subject to approval by owner. Signed in 
triplicate. 

An existing trust of $3,650.00 to be replaced by one of $6,000.00. 

(Signed) HARRY WARDMAN, 

Bv L. COSTAGGINI. 

Accepted by 

JOHN GRAZIANI, 

Purchaser. 

Address:-. 

Approved: 

j 

Owner. 

Address: -. 

Exhibit ‘‘B.” 

In the Supreme Court of the District of Columbia, Holding Circuit 

Court. 

At Law. 

No. —. 

John Graziam, Plaintiff, 
vs. 

Harry Wardman and Louisiana Arundell, Defendants. 

October 8", 1920. 

Received from John Graziani Twelve Hundred Dollars 
8 Add. deposit on account of purchase 1636 R Str., N. W. 

(Signed) HARRY WARDMAN. 

II. A. BURNS. 


$ 1 , 200 . 00 . 
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Plea and Affidavit of Defense. 

Filed December 16, 1920. 

******* 

Now come the defendants and for pleas to the declaration, say that 
they are not indebted in manner and form as the plaintiff in said 
declaration alleges. 

DANIEL THEW WRIGHT, 
PHILIP ERSHLER, 

Attorneys for Defendants. 


District of Columbia, ss : 

L. Costaggini, being first duly sworn, says that he is the agent of 
the defendants in the above entitled cause, and that the facts stated 
in this affidavit are within his personal knowledge and are true. He 
further says that he is the same L. Costaggini mentioned in the Affi¬ 
davit of Merit filed by the plaintiff in the above entitled cause, and 
that he never represented to the plaintiff or to any one on his behalf, 
that there were five rooms and one bath on the second floor and five 
rooms and one bath on the third floor of the said premises described 
in the Declaration and affidavit of the plaintiff; he further says that 
the plaintiff before he entered into and signed the agreement of date 
14th of September, 1920, referred to in said Affidavit of Merit, went 
in person to the premises lot 31, in square 179, referred to in said 
affidavit, and inspected the same, and particularly, inspected 
9 the second floor of said premises and he, the plaintiff at that 
time saw for himself the said premises and particularly the 
second floor thereof, and the number and nature of the rooms upon 
said second floor. 

LOUIS COSTAGGINI. 

Sworn to before me and subscribed in my presence this 14th day 
of December, A. D. 1920. 

[seal.] HUBERT R. QUINTER, 

Notary Public, D. C. 


Joinder in Issue. 


Filed January 12, 1921. 

******* 

The plaintiff joins issue upon the pleas of the defendants herein 
filed. 

FRANK S. PALADINI, 

H. S. BARGER, 

Attorneys for Plaintiff. 
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Supreme Court of the District of Columbia. 

Friday, March 31st, 1922. 

Session resumed pursuant to adjournment, Hon. William Hitz, 
Justice presiding- 

******* 

Comes now Mr. Stohlman, attorney and suggests to the Court, the 
death of the defendant Louisiana Arundell. 

Memorandum. 

April 27, 1922.—Order substituting Charles Rogers Arundell, 
Administrator, Charles Rogers Arundell, Nettie Arundell Mangum 
and Minnie Arundell Mountain as defendants in place of Louisiana 
Arundell, deceased. 

10 Plea of Substituted Defendants. 

Filed May 18, 1922. 

***** + * 

For a further plea defendants, Charles Rogers Arundell, adminis¬ 
trator, Charles Rogers Arundell, Nettie Arundell Mangum, and Min¬ 
nie Arundell Mountain, say that the plaintiff was and still is in¬ 
debted to the said defendants in the sum of two thousand eight 
hundred and fifty dollars, for that the plaintiff agreed and contracted 
with the said defendants, that he would purchase the premises herein 
involved, and would effect a settlement of said sale within ninety 
days from the date of the said contract of sale, that during the 
running of the ninety days, and before the alleged disaffirmance of 
said contract, the defendants herein were submitted an offer for the 
sale of said premises, by Daniel Gordon, agent, for the sum of 
$12,850 by reason of the above mentioned contract with the plaintiff 
these defendants were unable to accept said offer; that as a result of 
the plaintiff herein failing to comply with the terms of said con¬ 
tract, these defendants were compelled to seek another purchaser and 
although every effort was made so to do, it was not until one year 
from this time that the said defendants were able to obtain a sale of 
said property, and the best price obtainable for same was $10,000; 
that defendants sold said property at this time for $10,000; that by 
reason of the failure of the plaintiff herein to perform the said con¬ 
tract of sale, your defendants suffered a loss of $2850, which sum is 
justly due and owing by the plaintiff to said defendants, and the de¬ 
fendants ask judgment under this plea against said plaintiff 

11 for the said sum of $2850 besides costs. 

FREDERICK STOHLAM, 

Atty. for Above-mentioned Defendants. 
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Let be filed. 


Fiat. 


WILLIAM HITZ, 

Justice. 


Motion for Judgment of Dismissal as to Certain Defendants. 

Filed June 8, 1922. 

* * * * * * * 

Comes now the plaintiff John Graziani, by his attorneys, and moves 
the court to enter a judgment of dismissal of this cause as against 
the defendants Charles Rogers Arundell, Nettie Arundell Mangum, 
and Minnie Arundell Mountain; and for grounds hereof says: 

1. That said defendants, and each of them, have failed, by ap¬ 
propriate pleading herein, to show that they have any interest in the 
subject-matter of this action; and this action should be dismissed 
and discontinued as to them. 

2. The death of the original defendant Louisiana Arundell hav¬ 
ing been suggested and her administrator having been substituted, 
the record shows on its face that the aforesaid defendants’ interest, 
if any they have, will be protected by and through said administrator. 

3. Said defendants were improvidently and improperly named as 
defendants herein. 

II. S. BARGER, 

FRANK S. PALADINI, 

Attorneys for Plaintiff. 

12 Demurrer to Special Plea of Defendants. 

Filed June 8, 1922. 

******* 

Comes now the plaintiff John Graziani, by his attorneys, and says 
that the special plea filed herein by the defendants Charles Rogers 
Arundell, Administrator, Charles Rogers Arundell, Nettie Arundell 
Mangum, and Minnie Arundell Mountain is bad in substance; and, 
among the matters of law to be urged in support of this demurrer 
are the following: 

1. Said special plea fails to state facts which, if true, would entitle 
the defendants or any of them to judgment against plaintiff. 

2. Said special plea fails to state facts showing the existence of an 
actionable set-off, counter-claim, or right in recoupment. 

3. Said special plea is fatally defective in matters of substance in 
that it shows no right in the defendants, or any of them, as against 
the plaintiff. 

4. And for other reasons apparent on the face of the record. 

H. S. BARGER, 

FRANK S. PALADINI, 

Attorneys for Plaintiff. 


2—3965a 



10 


JOIIN GRAZIANI VS. CTTARLES ROGERS ARUNDELL. 


Memorandum. 


June 12, 1922.—Order permitting payment of money into Regis¬ 
try of Court and judgment for Harry Wardman. 

13 Supreme Court of the District of Columbia. 

Tuesday, June 20th, 1922. 

Session resumed pursuant to adjournment, lion. Milliam Hitz, 
Justice presiding. 

******* 

Come now the parties hereto by their respective attorneys of record 
and upon consideration of the motion of plaintiff filed herein to enter 
a judgment of dismissal of this cause as against the defendants 
Charles Rogers Arundell, Nettie Arundell Mangum, and Minnie 
Arundell Mountain, it is ordered that said motion be, and the same 
i9 hereby granted as to said defendants and as to said defendants 
this cause is hercbv dismissed. 

Further the demurrer to the special plea of defendants Charles 
Rogers Arundell, Administrator, Charles Rogers Arundell, Nettie 
Arundell Mangum and Minnie Arundell Mountain, being heard 
and considered, it is ordered that said demurrer be, and the same is 
hereby sustained. 

Thereupon, comes a jury of good and lawful men of this District 
to wit: R. W. Bolling, Ernest W. Davis, F. S. Fagan, Rob’t H. 
Henderson, Frank Kane, Earl I. Klein. Rob’t E. Long, Norman 
Luchs, John W. Murphy, Wilson B. Nairn, Patrick Ruddy and 
Mathew N. Taylor, who are duly sworn to well and truly try the 
issue herein joined and after this cause is further heard, the jury is 
respited until tomorrow morning at 10 o’clock. 

14 Memorandum. 


June 21, 1922.—Verdict for defendant Charles Rogers Arundell, 
Administrator. 

Motion for New Trial. 

Filed June 22, 1922. 


Comes now the plaintiff in the above-entitled cause, by his at¬ 
torneys, and moves the court to set aside the verdict of the jury re¬ 
turned herein and grant a new trial; and for grounds hereof, plain¬ 
tiff says: 


1. The verdict is contrary to the evidence. 

2. The verdict is against the weight of the evidence. 
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3. The court erred in directing a verdict for the defendant as to 
the $300.00 deposit. 

4. The court erred in the admission and exclusion of evidence. 

5. The court erred in refusing plaintiff’s requested instructions. 

6. The court erred in its instructions to the jury. 

H. S. BARGER, 

F. S. PALADINI, 
Attorneys for Plaintiff. 

Fred Stohlman, Esq., 

Union Trust Building, 

Washington, D. C.: 

Please take notice that the foregoing motion will be for hearing 
before Mr. Justice Hitz, Circuit Court No. 2, on Friday, June 30, 
1922, at 10 o’clock A. M., or as soon thereafter as counsel can be 
heard. 

H. S. BARGER, 

F. S. PALADINI, 
Attorneys for Plaintiff. 

Copy mailed Mr. Stohlman, June 22, 1922. 


15 Supreme Court of the District of Columbia. 

Tuesday, August 29th, 1922. 

Session resumed pursuant to adjournment, Hon. Jennings Bailey, 
Justice presiding. 

******* 

Before Judge Hitz. 

Come now the parties hereto by their respective attorneys of rec¬ 
ord and thereupon, the motion for a new trial filed herein and here¬ 
tofore submitted having been considered, is hereby overruled and 
judgment on verdict is ordered. Wherefore, it is considered, that 
plaintiff take nothing by this action, that defendant go hence with¬ 
out day, be for nothing held and recover of plaintiff his costs of 
defense to be taxed by the clerk and have execution thereof. 

From the foregoing judgment, the plaintiff by his said attorney, 
in open court, notes an appeal to the Court of Appeals; whereupon, 
the maximum of an undertaking for costs is hereby fixed in the sum 
of One Hundred Dollars, with leave to deposit the sum of Fifty 
Dollars, with the clerk in lieu thereof. 
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Memoranda. 

September 16, 1922.—Undertaking on appeal approved and filed. 

September 21, 1922.—Bill of Exceptions submitted. 

16 Designation of Record. 

Filed September 25, 1922, 

******* 

The clerk will include in the transcript of record on appeal the 
following: 

1. Declaration, filed Dec. 4, 1920. 

2. Pleas of defendants Harry Wardman and Louisiana Arundel, 
filed December 16, 1920. 

3. Joinder in issue, filed Jan. 12, 1921. 

4. Death of defendant Louisiana Arundel suggested. 

5. Suggestion of death of Louisiana Arundel, and substitution of 
Charles Rogers Arundel, Administrator. 

6. Memo, substitution of Charles Rogers Arundel, Administrator, 
Charles Rogers Arundel, Nettie Arundel Mangum, and Minnie 
Arundel Mountain as parties defendant in place of deceased. 

7. Further plea of defendants Charles Rogers Arundel, Adminis¬ 
trator, Charles Rogers Arundel, Nettie Arundel Mangum, and Min¬ 
nie Arundel Mountain, filed May 18, 1922. 

8. Motion for judgment of dismissal as to defendants Charles 
Rogers Arundel, Nettie Arundel Mangum, and Minnie Arundel 
Mountain, filed June 8, 1922. 

9. Demurrer to special plea of defendants Charles Rogers Arundel, 
Administrator, Charles Rogers Arundel, Nettie Arundel Mangum, 
and Minnie Arundel Mangum. 

10. Memo, order for payment of money into court and judgment 
for defendant Harry Wardman. 

11. Order granting plaintiff's motion for judgment of dismissal 
as to defendant Charles Rogers Arundel, Nettie Arundel Mangum, 
and Minnie Arundel Mangum, and sustaining plaintiff’s demurrer 

to said special plea of said defendants. 

17 12. Memo, empanelling of jury, trial, and verdict. 

13. Motion for new trial and order overruling same, to¬ 
gether with notation of appeal and fixing of bond on appeal. 

14. Memo, filing and approval of bond for costs on appeal. 

15. Bill of exceptions and memo, of filing and settling same. 

16. Assignments of error. 

17. This designation of record. 

F. S. PALADINI, 

H. S. BARGER, 
Attorneys for Plaintiff. 
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Service is acknowledged this 21 day of September, 1922, of a copy 
of the foregoing designation of record on appeal. 

FREDERICK STOHLMAN, 

Attorney for Defendants. 

Assignment of Errors. 

Filed September 27, 1922. 

******* 

During the trial of this cause, the court below committed errors 
as follows: 

1. In excluding evidence offered by plaintiff. 

2. The court erred in leaving the case to the jury after the mo¬ 
tions by both plaintiff and defendant to direct a verdict. 

3. The court erred in refusing plaintiff’s prayers Nos. 1, 2, 3, 
and 4. 

4. The court erred in directing a verdict for the $300 de- 
18 posit for the defendant. 

5. The court erred in its charge to the jury. 

6. The court erred in overruling plaintiff’s motion for a new trial. 

7. The court committed other errors apparent on the face of the 
record. 

H. S. BARGER, 

F. S. PALADINI, 
Attorneys for Plaintiff. 

Petition re Settlement of Bill of Exceptions & Affidavits. 

Filed January 3, 1923. 

t/ * 

******* 

To the Supreme Court of the District of Columbia: 

• 

Comes now John Graziani, plaintiff in the above-entitled cause, 
by his counsel, and petitions the court not to settle the bill of ex¬ 
ceptions herein unless and until the following words, viz: “and be 
governed by the terms of the written contract”, appearing in the 
digest of the witness Costaggini’s testimony, are stricken from said 
bill of exceptions; and for grounds hereof, petitioner says: 

1. That said witness Costaggini did not say that the additional de¬ 
posit of $1,200 made by plaintiff was to “be governed by the terms 
of the written contract.” 

2. That said Costaggini went no further than to say that the 
$1,200 was made for the purposes stated by said witness, and was 
to “apply on or account of the purchase money” when settlement 
was made. 

In support of this petition, there was filed herewith the affidavits 
of II. S. Barger, Frank S. Paladini, and Thomas G. O’Neill, and the 
same are asked to be taken and read as part hereof. 
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Wherefore, the premises considered, petitioner pray 9 : 

1. That said Bill of Exceptions be not settled with the 
aforesaid quoted words included therein. 

2. That if the court be unable to settle the bill of exceptions, ex¬ 
cept by permitting said words to remain therein, then in that event, 
that a new trial be granted in this cause. 

JOHN GRAZIANI, 

By II. S. BARGER, 

Of Counsel. 


Affidavit of Thomas G. O'Neill. 

District of Columbia, To uit: 

Thomas G. O’Neill, being first duly sworn, on oath says: That 
he is a member of the bar of the District of Columbia, and. as such, 
by reason of having discussed the merits of the above-entitled cause 
with counsel for plaintiff before the trial thereof, became interested 
therein, and was present during the greater part of the trial of said 
cause; that affiant heard the testimony of the witness Louis Costag- 
gini as given by him on botli direct and cross-examination; that 
immediately after the conclusion of said trial, affiant discussed the 
said cause with counsel for the plaintiff, and particularly the tes¬ 
timony of said Costaggini, and affiant then recalled, and now re¬ 
members, that said Costaggini did not say that when the additional 
deposit of $1,200 was made by the plaintiff it was understood 
20 that the same was to be governed by the terms of the writ¬ 
ten contract; and that said witness did not go further than 
to say that it was understood that said $1,200 deposit should apply 
on the purchase price of the propertv at the time of settlement. 

“ THOMAS G. O’NEILL. 

Subscribed and sworn to before me this 27th day of December, 
A D 1922 

GEORGE C. SHINN, [Notarial Seal.] 

Notary Public, D. C. 


Affidavit of Harry S. Baryer. 

District of Columbia, To uit: 

H. S. Barger, being first duly sworn, on oath says: That he is 
one of counsel for plaintiff in the above-entitled cause, and as such 
participated in the trial thereof in Circuit Court No. 2 on October 
18, 1921; that he paid strict and particular attention to the testi¬ 
mony of the witness Louis Costaggini and cross-examined said wit¬ 
ness when he gave his testimony for and on behalf of the defend¬ 
ants; that at the time of giving said testimony, and at the time of 
the charge by the court to the jury, affiant had, and now has, a 
distinct recollection that said witness, after stating the purposes of 
making the $1,200 deposit by plaintiff, went no further in his testi- 
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mony than to say that the same was made with the understanding 
that it would apply on the purchase price of the property when 
settlement was made; that said Costaggini did not say it was under¬ 
stood that said $1,200 deposit was made subject to the terms of the 
written contract; and that it was because of such recollec- 

21 tion on the part of affiant that exception was taken to the 
charge of the court in the respect mentioned herein. 

H. S. BARGER. 

Subscribed and sworn to before me this 27th day of December, 
A. D. 1922. 

GEORGE C. SHINN. [Notarial Seal.] 
Affidavit of Frank & Paladini. 

District of Columbia, To wit: 

Frank S. Paladini, being first duly sworn, on oath says: That he 
is one of counsel for plaintiff in the above-entitled cause, and was 
present at counsel table throughout the trial thereof; that he heard 
the testimony of Louis Costaggini in its entirety, and paid strict 
attention to the same; that said Costaggini did not, during the giv¬ 
ing of his testimony, say that the $1,200 additional deposit made by 
the plaintiff was made with the understanding that it was to be 
subject to the terms of the written contract; and that said witness, 
after stating the purposes for which the additional deposit was 
made, went no further than to add that it was understood the same 
would apply on the purchase price of the property when settlement 
was made. 

FRANK S. PALADINI. 

Subscribed and sworn to before me this 28th day of December, 
A D 1922 

[Notarial Seal.] GEORGE W. SMITH, 

Notary Public, D. C. 

22 Affidavit of Louis Costaggini in Opposition to Petition and 

Affidavits on Behalf of Plaintiff. 

Filed January 5, 1923. 

******* 

District of Columbia, To wit: 

Louis Costaggini, being first duly sworn doth depose and say that 
he is the Louis Costaggini who testified as a witness for defendant 
in the above entitled cause; that he stated on the witness stand at 
the trial of this case that it was understood at the time of the pay¬ 
ment of the twelve hundred ($1,200.00) dollars by the said Gra- 
ziani that it was to apply on account of the purchase price and 
that both parties understood it was to go in with the three hundred 
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($300.00) dollars deposit and be forfeited if for any reason Gra- 
ziani backed out of the deal; and that the twelve hundred ($1,200.00) 
dollars would be governed by all the terms of the written contract. 

LOUIS COSTAGGINI. 

Subscribed and sworn to before me this 5th day of January, 1923. 

[Notarial Seal.] MARGARET STOIILMAN, 

Notary Public, D. C. 

Affidavit of Charles Rogers Arundell in Opposition to Petition and 

Affidavits on Behalf of Plaintiff. 

******* 

District of Columbia, ss: 

Charles Rogers Arndell being first duly sworn says that he 
23 as administrator is a defendant in the above entitled cause 
and was of counsel and was present at the counsel table 
throughout the trial of the above entitled case; that he heard the 
testimony of all witnesses including Louis Costaggini; that Costag- 
gini’s testimony was that the twelve hundred ($1,200.00) dollars 
was paid as additional deposit and was to be applied on account of 
the purchase price, and that both parties understood it was to go 
in with the three hundred ($300.00) dollar deposit and be for¬ 
feited if for any reason Graziani backed out of the deal; that the 
twelve hundred ($1,200.00) dollars was to be governed by the 
terms of the written contract. 

CHARLES ROGERS ARUNDELL. 

Subscribed and sworn to before me this 5th day of January, 1923. 

[Notarial Seal.] MARGARET STOIILMAN, 

Notary Public, D. C. 


Supreme Court of the District of Columbia. 

Friday, January 5th, 1923. 

Session resumed pursuant to adjournment, Mr. Justice Hitz, pre¬ 
siding. 

******* 

The Court having this day signed the Bill of Exceptions here¬ 
tofore submitted in this cause, now orders the same of record as of 
the time of the noting thereof at the trial of said cause. 
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24 Additional Assignment of Error on Appeal. 

Filed January 5, 1923. 

******* 

The Court below committed error as follows: 

1. In denying the petition of plaintiff Graziani in resettlement 
of bill of exceptions, and in settling said bill of exceptions. 

H. S. BARGER, 

FRANK S. PALADINI, 

Attorneys for Plaintiff. 

Additional Designation of Record on Appeal. 

Filed January 5, 1923. 

******* 

The Clerk will include in the record on appeal in the above- 
entitled cause the following: 

1. Petition of plaintiff Graziani, and supporting affidavits, filed 
January 3, 1923; also affidavits filed January 5, 1923, on behalf 
of defendants. 

H. S. BARGER, 

FRANK S. PALADINI, 

Attorneys for Plaintiff. 

FREDERICK STOHLMAN, 

Attorney for Defendant . 

******* 

25 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 24, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copies of 
which are made part of this transcript, in cause No. 64765 at Law, 
wherein John Graziani is Plaintiff and Harry Wardman et al. are 
defendants, as the same remains upon the files and of record in 
said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 19th day of January, 1923. 

[Seal of Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk. 

E. W. 

3—3965a 
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26 In the Supreme Court of the District of Columbia. 

At Law. 

No. 64765. 

John Graziani, Plaintiff, 

V9. 

Harry Wardman et al., Defendants. 

Bill of Exceptions. 

This cause having come on for trial before Mr. Justice Ilitz and 
the Jury, on to-wit, the 20tli day of Juno, 1922, the following pro¬ 
ceedings were had: Arguments of counsel were heard by the court 
upon the plaintiff’s motion for judgment of dismissal as to certain 
defendants, and his demurrer to the special plea of said defend¬ 
ants; and thereupon decision of the questions raised by said motion 
and demurrer was reserved by the court. 

Thereupon, the plaintiff, to maintain the issue of bis part joined, 
after being duly sworn testified: that on or about the 13th day of 
September, 1920, he went to the offices of the defendant, Harry 
Wardman, and inquired for business property with living rooms 
upstairs, and was informed that the said defendant had among 
other properties listed for sale, 1636 R Street, N. W.; that one 
Louis Costaggini, a salesman of the defendant, Harry Wardman, 
accompanied witness to said premises, for the purpose of seeing 
and inspecting the property, and were informed by the wife of the 
tenant that her husband was away from said premises and they 
could not inspect the same during his absence; that they left and 
returned to said premises on the afternoon of the same day, and 
found the tenant there; that lie p ermi tted them to inspect the 
entire first floor, including the store roomTtTic yard, and the garage 
(from the outside), and the d ining room and hat h on the sec ond 
floor; that they were" refused^permissidn to inspect the m-d floor 
"— or any part of it because, as they were informed, the same 

27 was rented, and the tenant was away and had the rooms 
locked; that at that time the said Costaggini told plaintiff 

there were five rooms and a hath on the second floor, and five 
rooms and hath on the third floor: that witness replied that if such 
were the fact, he would buy the property; that said Costaggini said 
“yes,” and witness returned with said Costaggini to the offices of 
the defendant Harrv Wardman and signed the agreement for the 
purchase of said premises, and $300.00 was paid as a deposit, in 
compliance with the terms of the said agreement. Said agreement 
was identified and received in evidence, the same being in the 
words and figures following: 
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Washington, D. C., September 14, 1920. 


Received of John Graziani a deposit of three hundred dollars 
($300.00) to be applied as part payment in the purchase of Lot 
31 in Square 179, with improvements thereon known as 1636 R 
Street, N. W., in the District of Columbia. 

Price of property twelve thousand five hundred ($12,500.00) 
Dollars. 

Terms of sale $5,400.00 Cash; purchaser to give trust of 
$6,000.00 at 6 per cent per annum, payable semi-annually. Bal¬ 
ance of $3,500.00 payable in instalments of $100.00 per month 
with interest at 6% secured by deed of trust on the above described 
property. /—N 

The purchaser is required to make full settlement in accordance 
with the terms of sale within 90 days from date of acceptance. If 
purchaser does not make full settlement within time herein spCeP; 
lied, deposit will be forfeited (intending seller to allow Harry^ 
Wardrnan, as compensation for services one-half of said forfeited 
deposit.) The forfeiture of deposit does not, however, relieve tlnf 
purchaser of the responsibility to comply with the terms of sale^TT 
demanded by the seller or his agents. 

Title to be good record title. In case legal or other action is 
necessary to perfect title, such action must lie promptly taken by 
the seller at bis own expense; the time herein specified for full set¬ 
tlement will hereby be extended for a period that is reasonably 
necessary to perfect title. 

Examination of title and conveyancing at the cost of purchaser. 
Tn case of inability to perfect title, the seller hereby agrees to pay 
Title Company charges for examination of title, etc. 

Rents, insurance, taxes, water rents and interest on deed or deeds 
of trust to be adjusted to date of transfer. Special assessments 
levied or pending on date of transfer to be paid or computed to 
date of settlement. 

Seller to pay Harry Wardrnan commission on sale of five per 
cent. (5^ ) on any amount up to $5 ; 000, and three per cent (3%) 
on any execs* thereof or five per cent (5%) on suburban property. 

This contract is made subject to approval by owner. Signed in 
triplicate. An existing trust of $3,650.00 to be replaced by one of 
$6,000.00. Expenses to be paid by purchaser. 

HARRY WARDMAN, 

Bv L. COSTAGGINI. 

Accepted bv 

JOHN GRAZIANI, 

Purchaser. 

Address: -. 


Approved: 

LOUISIANA ARUNDELL, 

Owner. 

Address: -. 
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29 Witness further testified that he consulted Costaggini with 
reference to the financing of said property, and asked Costag¬ 
gini to assist him to obtain a loan; that said Costaggini went with 
the witness to the offices of the Oriental Building and Loan Associ¬ 
ation and assisted witness in making an application for a loan on 
vsaid premises; that the said Costaggini filled in the application blank 
for witness at said Association, and witness signed the same; that 
shortly after making said agreement of September 14, 1920, witness 
went to said Costaggini and asked the said Costaggini to obtain pos¬ 
session of said premises for him, and requested that a notice l>e 
served upon the tenant to vacate and quit the said premises, as wit¬ 
ness would want possession thereof himself: that said Costaggini in¬ 
formed him that the real estate firm of Stone & Fairfax was the 
rental agent of said premises, and witness thereupon requested that 
the lease or rental agreement be transferred from Stone & Fairfax 
to Wardman, and notice be served upon the tenant to vacate and 
quit said premises; that Costaggini said he would see about the 
matter and advise him later; that thereafter Costaggini informed 
witness, that the matter had been taken up with the owner, and the 
owner stated he would not give notice to the tenant unless an ad¬ 
ditional deposit of $1,200.00 was paid; that if witness would make 
an additional deposit of $1,200.00, a notice to quit would be served 
on the tenant; that witness thereupon did make an additional de- 
pasit of $1,200.00, and a receipt for such additional deposit was 
taken, and the same, being duly identified by witness, was offered 
and received in evidence. It is in the words and figures following: 

“October 8, 1920. 

“Received from John Graziani Twelve hundred dollars. Add. de¬ 
posit on account of purchase, 1636 R St. N. W. 

$1,200.00. HARRY WARDMAN. 

II. A. BURNS.” 

Witness further testified that thereafter he was permitted to make 
full inspection of said premises, following the vacation of the 

30 former tenant pursuant to a Side by him to another person 
of his business being conducted in said premises; that he 

inspected the second floor of said premises and found but three \\ 
rooms and a bath on the second floor, and three rooms and a bath 
on the third floor of said premises; that upon learning that said 
premises did not contain two five-room and bath apartments, wit¬ 
ness immediately went to the office of the defendant Harry Ward- \j 
man and demanded the return of his deposits made on account of 
the purchase of said property, and shortly afterward went to the 
Oriental Building and Loan Association and cancelled his applica¬ 
tion for a loan, which in the meantime had been granted; that it 
was on to-wit the 12th day of November, 1920, that he went to 
the Building Association. Witness was asked by his counsel 
whether he stated to the representatives of said Building and Loan 
Association his reason for cancelling said application for loan, to 
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which question counsel for defendant objected, on the ground that 
the conversation between the witness and the representatives of the 
Building and Loan Association was inadmissible, and said objec¬ 
tion was by the court sustained, to which action of the court counsel 
for the plaintiff then and there noted an exception. Witness further 
stated that he believed and relied upon the representation and state¬ 
ment of the said Costaggini as to the number of rooms on the second 
and third floors of said premises, and would not have entered into 
the said contract for the purchase thereof had he not believed and 
relied upon the same. 

On cross-examination witness testified that he had been in busi¬ 
ness in the District of Columbia since 1016; that in the summer of 
1020 he conducted his business at premises 3116 Mt. Pleasant Street, 
X. W., which premises he owned and in August, 1020, sold; that 
lie is now in business at 3551 Georgia Avenue, N. W., Washington, 
D. C., which property he owns, and which he bought from one 
Breuninger, a real estate operator, in the fall of 1020, the exact date 
he did not remember; that he called at Wardman’s office for 
31 the purpose of obtaining a store with living quarters above, 
which store lie wanted for his own business, and living quar¬ 
ters above for the accommodation of his family; that location was 
important in business, and he took the location of property into 
consideration when buying; that he took the location of 1636 R 
Street, Northwest, into consideration in this particular case; that in 
inspecting property for business he considered the store room and 
the size of the same and all of its characteristics; that in this case 
be had inspected the store room and the room in back thereof, and 
also the garage from the outside; that when they called at the prem¬ 
ises the second time thev met a bov, a man, and a woman in the 
store, and the bov accompanied them to the second floor, where 
witness saw the dining room and bath room on said floor,Jbut no 
other rooms ; that this was the only visit to the property before~sign- 
"Tng tTie contract, and he made no further visits until some 35 days 
thereafter. On being asked to describe the premises as he found 
them some 35 days after signing the contract, witness said he could 
only sav that there were b ut three ro oms on the second flooiy and 
across the front of the secdmT floor there was a very large room. 
Witness further said that to this day he has not seen the third floor, 
but had seen three rooms and bath on the second floor, and was told 
the third floor was similar to the second floor; that the $1,200 ad¬ 
ditional deposit was made to apply on the purchase price at the 
time of settlement, and was given for the purpose of having the 
lease transferred from Stone Fairfax to Wardman and having a 
notice served on the tenant to obtain possession; that no guarantee 
of possession was given him. Witness further testified that prior to 
cancelling the application for the loan, and demanding the return 
of his deposits, he had told a representative of Charles D. Sager, a 
real estate broker, to list the property for sale, said representative 
having assured him it could be sold for a profit; 

It was stipulated by and between counsel, in open court, 
that tender was made to plaintiff of a properly executed deed 
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conveying said property to him, within 90 days from the date of 
the contract of sale. 

Witness further testified that Costaggini went to the Building and 
Loan Association with him at his request. 

Thereupon, plaintiff called G. II. Schulze, who, being duly 
sworn, testified that he was an official of the Oriental Building & 
Loan Association; that he and another appraiser of said association 
made an appraisment of said premises 1636 R Street, and recom¬ 
mended the granting of the loan; and that same was approved by 
the proper officers of the Association. Witness identified the ap¬ 
plication for the loan filed bv the plaintiff, the same was offered and 
received in evidence, and it is in the words and figures following: 


33 Oriental Building Association. 

No. 6. 

No. GOO F Street Northwest, 

Washington, D. C. 

Application is hereby made for a loan on the real estate herein 
described subject to the conditions noted below, which are agreed 
to by the party making this application, evidenced by the signature 
hereto of applicant. 

Name of Applicant.—John Graziani, 3161 Mount Pleasant St., 
N. W. 

Amount of Loan and Rate of Interest.—Amount, $6,000.00. In¬ 
terest at six % per annum, payable monthly. 

Location and Description of Property.—Lot 31, square 179; size 
20.4 x 100; contains 2.033 square feet; 10 ft. alley; brick stable; 
improved by brick 3 story Brick; cellar; containing 10 rooms, 2 
baths, and store, heated by furnace; garage, yes; lighting, gas; street 
number, 1G36 R St., N. W. 

How Occupied and Annual Rental.—Grocery store and 2 5-room 
& bath Apts. 

Presen tincu mbra nccs.—$3,650. 

Is Loan to be used for Improvements on the Land? If so, Give 
Details.-. 

Value of Land and Improvements.—-Value of Land, @ — square 
foot. Assessed, @ -1.00 square foot. 

Value of Lot.$2,000 Land.$2,033 

Value of Improvements... 6,000 Improvements. 2,800 


Total Estimated Value.. $8,000 Total.$4,833 


It is agreed by the undersigned that all papers required in the 
above loan shall be prepared under and by the direction of the as¬ 
sociation at the cost of the borrower, that the Association shall, at 
cost and risk of the borrower, place the fire insurance and determine 
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the amount thereof; that the borrower will furnish a survey of the 
property and any other papers deemed necessary by the Association. 
Date Sept. 24, 1920. 

(Signed) JOHN GRAZIANI. 

P. 0. Address:- 

Loan of $6,000.00 granted Sept. 30/20. 

A. J. 

Loan called off Nov. 12th by: 

JOHN GRAZIANI. 

Note. —The above blanks must be filled out in all details. 


Report of Appraising Committee. 


Washington, D. C.,-, 19—. 

We have examined the property referred to in the foregoing ap¬ 
plication and recommend a loan not exceeding the sum of $—. 

We report further that, in our opinion said loan does not exceed 
— per cent of the fair cash value of the said real estate offered as 
security; and that in case of sale at public auction the property 
would fully repay the amount of loan recommended, together with 
the costs and expenses of sale. 

G. II. SCHULZE, 

II. C. MATTARN, 
Appraising Committee. 


Approved bv Board of Directors for $6,000.00. 

CIIAS. GERSDORFF, 

Secretary. 


Date, Sept. 30, 1920. 


[Endorsed:] Application for Real Estate Loan. No. —. Date 

Sept. 27, 1920. Name,-, Address,-. Amount, $6,- 

000. Appraisement, $8,000. Lot —, square —. Certificate of 
Title, —. Deed of Trust, —. Bond, —. Tax Certificate, —. 
Fire Insurance, —. Voucher, —. Oriental Building Association 
No. 6, Corner Sixth and F Streets, Northwest, Washington, D. C. 


34 Witness further testified that when he and his co-appraiser 

made their appraisal they were refused permission to inspect 
the interior of said premises by the then tenant, and made their 
recommendation upon a partial inspection; and that the application 
for the loan was subsequently withdrawn by plaintiff and the same 
was never made. Counsel for plaintiff asked witness what reason, 
if any, was given by plaintiff for the withdrawal of said appli¬ 
cation and not accepting the loan after it was granted, to which 
question counsel for defendants objected on the ground that conver¬ 
sations between witness and plaintiff relative to the loan were in¬ 
admissible and the objection was by the court sustained and excep- 
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tion was duly taken by counsel for plaintiff. On Cross-examination, 
witness stated he did not know the person who refused them admis¬ 
sion to said premises. 

Thereupon, plaintiff’s counsel announced that plaintiff rested. 

Thereupon, counsel for defendants moved the court to direct a 
verdict for the defendants, and counsel for plaintiff moved that 
a verdict be directed for plaintiff, both of which motions were by 
the court overruled, to which action of the court in overruling said 
motions counsel for both plaintiff and defendant then and there 
noted their exceptions. 

Defendant's Testimony. 

Thereupon, the defendants called Louis Costaggixi, who, being 
duly sworn, testified that he was a salesman with the office of the 
defendant Harry Wardman in 1920; that Graziani called at the 
office of Harry Wardman and inquired for a building with a store 
room, and living quarters above; that he informed him they had 
premises 1636 R Street, N. W., which might suit him; that he 
could not state exactly the date he went with plaintiff to said prem¬ 
ises, but thought it was about a week or ten days before the contract 
was signed; that he went with Graziani to said premises for 
35 the purpose, of showing the same to Graziani, and met the 
wife of the tenant in the store; that she permitted them to 
make an inspection of the store room and the rear thereof, also the 
garage, but told them they could not inspect the upstairs until her 
husband returned; that witness and plaintiff returned either that 
afternoon or the following day and saw all of the rooms on the 
second floor, and were told that the third floor had been sub-rented 
and the tenant of the store was unable to show the third floor; that 
he could not state that Graziani went in all of the rooms on the 
second floor, but he had the opportunity, so far as witness knew, to 
go into all the rooms on that floor; that witness personally went 
through the rooms on that floor; that witness at no time told Gra¬ 
ziani there were five rooms and bath on both the second and third 
floors; that this was the only time, either before or since, that 
witness has been on the second floor; that after this second inspec¬ 
tion Graziani accompanied witness to Wardman ? s office, made an 
offer which was accepted, and signed the contract for the purchase 
of said premises, making the deposit of $300; that after signing the 
contract, Graziani applied for a loan, and told witness that the 
Building Association had approved the loan and stated that said 
Association had informed him that he had made a good buy. Wit¬ 
ness further testified that Graziani asked him to serve a notice upon 
the tenant to vacate and quit said premises as he desired possession 
of the same at time of settlement; that witness explained to Graziani 
that he could not do so because of the “Ball Act” which was in 
force at the time and which required that a notice be served by the 
owner of the property should he desire it for his own use; that 
Graziani, as owner of the property, could not serve a notice until title 
to the property had vested in him; that he further informed Graziani 
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that he could n ot guaranteejxissession of any premises to anyone 
during tHeSTtimeS; that GrazTanrinsisted upon Rim doing all he 
could to obtain po ssession a iTTYc gricgtcd witness to obtairTaT transfer 
of Ihe l easc~ fTbm Stoned Fairfax, then rental agents for said 
36 property, tcT W arctrfran; that witness told Graziani he would 
take the matter up with the owner of the property before dis¬ 
turbing the tenant in any way, and after conferring with the owner 
he informed Graziani that the son of the owner was not willing to 
disturb the tenant on a deposit of $300, for they might lose both 
the sale and the tenant; that before the owner would disturb the 
tenant in any way, an additional deposit of $1,200 must be made; 
that Graziani paid the additional $1,200, which it was understood 
would apply on account of the purchase money, and be governed by 
the terms of the written contract. Witness further testified that he 
called upon the tenant of said premises two or three times, and in¬ 
formed him that possession was required and would be demanded 
by the new owner, and for the tenant to make arrangements to 
vacate said premises before time for settlement of the sale, which 
was to be within 90 days from September 14, 1920. Witness fur¬ 
ther testified that Graziani later called to see him at Wardman’s 
office and stated that the tenant had sold his business to another 



person; that witness accompanied Graziani to the premises and in¬ 
formed the new occupant that a contract of sale had been executed 
for the purchase of said premises and as soon as the same was com¬ 
pleted possession would be demanded; and witness was asked by a 
juror whether plaintiff went through the whole of the second floor, 
and replied that he could not say whether he did or not, but thought 
that he could have done so. - 

On cross-examination, witness was shown the written application 
for loan filed by plaintiff with the Oriental Building & Loan Asso¬ 
ciation, and on being asked whether the blank spaces therein were / 
not filled ou t in his handwritin g said they were in his handwriting; 
that at plaintiffs request Tie went with him to the Building Associa-,' || 
tion and assisted him in filling out the form, because plaintiff did \j 
not write very good English; and that no written notice to quit was 

ever served on the tenant. \ 

37 On Redirect Examination, witness was asked if he filled / ^ 
out the blank at the dictation of plaintiff, if he wrote in what 
plaintiff told him t6 wnfSnrfiff^testified tliai he Hid not; that he filled 
out tne application at tne request of Graziani, and he signed it; and 
that defendants had nothing to do with obtaining the loan. 


Thereupon, defendants called the witness Ida Pekonsky, who, 
being duly sworn, testified that she was the wife of the tenant who 
occupied premises 1636 R Street, N. W., in September, 1920; that 
she knew the property was for sale, and allowed people to go through 
the store and second floor; that she never refused anyone the 
privilege of inspecting the first and second floors of said property. 
On cross-examination, witness testified that she remembered having 
seen Graziani, who, with Costaggini had called to see the premises; 

4—3965a 
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that Graziani had seen the entire first floor and garage but. she knew 
nothing of the second floor inspection, since she had not accompanied 
them; that plaintiff and Costaggini were refused permission to in¬ 
spect the third floor, because the same was rented, the tenants were 
away, and the rooms locked. 

Thereupon, Charles Rogers Aruxdell, being duly sworn, testi¬ 
fied that he had lived in 1636 R Street, N. W., about fifteen years 
and was familiar with the same; that the second floor has a very large 
room in front, “I think it is at least 30 feet long, the size of any two 
rooms in an ordinary house;” that there are five rooms and a bath 
on the third floor, and four rooms and a bath on the second floor. 

It was stipulated by and between counsel, in open court, that w T hen 
the contract in question was made, Louisiana Arundell was the life 
tenant of 1636 R Street, N. W., and the other persons named as 
defendants w’ere the remainder-men. 

Thereupon, defendants’ case having been announced as closed, 
defendants moved for a directed verdict, and plaintiff renewed his 
motion for a directed verdict; and after hearing and argu- 
38 ment thereon, together with the above-mentioned motion for 
judgment of dismissal as to certain defendants and the plain- 
iff’s demurrer to the special plea of said defendants, the same w T ere 
taken under advisement by the court until the resumption of trial 
on the following day. 

Upon the coming in of the court on the following day, plaintiff 
offered the following prayers: 

Plaintiff's Prayer No. 1. 

The jury are instructed that upon all the evidence your verdict 
should be for the plaintiff. 

Refused; exception. 

Plaintiff's Prayer No. 3. 

The jury are instructed that the defendants have introduced no 
legally sufficient evidence to entitle them to recover anything from 
the plaintiff on their counter-claim, and your verdict, should, there¬ 
fore, be for the plaintiff on defendants’ counterclaim. 

Refused; exception. 


Plaintiff's Prayer No. 3. 


r 




* 9 

The jury are instructed that, if you believe from the evidence that 
Mr. Costaggini stated and represented to plaintiff that there w T ere 
five rooms and one bath on each of the second and third floors of 
premises 1636 II Street, N. W., and that plaintiff believing such 
statements and representations relied upon the same and signed a 
contract of purchase without making any independent investigation 
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on his own account; and if you further find that the premises were 
not as represented, then the plaintiff would be entitled to rescind 
said contract and recover back his deposits, and your verdict should 
be for the plaintiff. 

Refused; exception. 


Plaintiff's Prayer No. If. 

The jury are instructed that, if you find for the plaintiff, your 
verdict should be for $1,500, with interest from November 12, 1920, 
besides costs, as claimed in the plaintiff’s declaration and particulars 
of demand. 

Refused; exception. 


Thereupon, the trial judge stated in substance that he had gone 
over the pleadings and considered them in the light of the testimony 
presented; that the disposition he intended to make of the case would 
probably not be satisfactory to either side; that plaintiff’s motion 
for judgment of dismissal as to defendants Charles Rogers 
39 Arundell, Nettie Arundcll Mangum, and Minnie Arundcll 
Mountain would be granted; and that plaintiff’s demurrer to 
said defendants’ special plea would be sustained; that the motion of 
defendants for a directed verdict would be granted as to the deposit 
of $300, and the matter of the $1,200 deposit would be left to the 
jury. Graziani entered into the ordinary real estate contract for 
the purchase of the premises here involved, which contained a pro¬ 
vision for the forfeiture of the $300 deposit paid at the time of 
entering the contract, if the plaintiff did not carry out the agree¬ 
ment. Where both parties are satisfied with an agreement, when it 
is made, they may come to an agreement for the deposit to be for¬ 
feited, if the party does not go through with the agreement. Graziani 
failed to go through with this agreement, and made claim to recover 
the deposit because of alleged misrepresentation as to the number of 
rooms on the upper floors of the premises. The plaintiff has testi¬ 
fied that he saw the first floor and a portion of the second floor, but 
none of the third floor of the premises here involved. No evidence 
was introduced by him as to the number of rooms on the third floor, 
but the defendant has testified that there are in fact five rooms and 
bath on the third floor. There is a question as to the number of 
rooms on the second floor, some of the testimony being to the effect 
that there are three rooms and bath, and other testimony being that 
the second floor contains four rooms and bath. The trial judge 
further said, in substance, that, in his opinion, the plaintiff having 
undertaken to make an inspection of the premises was bound to be 
governed by that inspection, and could not be heard to say that he 
relied on the representations of the defendants’ agent; that a differ¬ 
ent rule might prevail if the parties were living in a different city, 
for instance Baltimore, and the representations w T ere made as to 
property in the District of Columbia, or if the deal were consum- 
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mated in the office here without plaintiff going to inspect the 
premises; but that, plaintiff having gone to make an inspec- 
40 tion, and having seen the first and second floors and not hav¬ 
ing been prevented by defendant or his agent from making 
a full inspection, was under the duty of satisfying himself as to the 
number of rooms the house contained. The court further said that 
all praxcr s of both parties would be denied, and an exception noted 
to tnerefusal of each and every such prayer. 

Thereupon, counsel for plaintiff noted an exception to the afore¬ 
said ruling of the court in so far as the same related to the deposit of 
$300, and the duty of the plaintiff in the matter of inspection of the 
premises, and said exception was duly allowed. 

Thereupon, counsel for plaintiff, stating his reasons for so re¬ 
questing, asked the court to instruct the jury before argument of 
counsel, to the end that counsel might know in advance the law 
intended to be laid down by the court upon all points of the case; 
whereupon the court instructed the jury in substance as follows: 


Gentlemen of tiie Jury: I think Graziani was bound to make 
his own investigation about those two lloors. The testimony is that 
one of the floors contained five rooms and the other four roms. 1 
think the verdict would have to be for the defendant for $300, be¬ 
cause it was paid under a written contract which contained a pro¬ 
vision for forfeiture if the plaintiff did not carry out the agreement. 
The $1,200 was paid by plaintiff under an oral agreement for what 
he called a transfer of the lease from Stone & Fairfax to AVardman, 
and for the giving of a written notice to quit to the tenant who was 
there. He further says it never was given, and there never was a 
written notice given, and he never got anything for his $1,200 so 
f ^r as the writT£n~notice being given was concerned. Costaggini 
savslhat the $1,200 was paid on account of the purchase price, and 
was received and paid under the terms of the original agreement by 
which it was to be forfeited if he did not carry out his contract. 


/ 



c 


Exception was taken and noted by counsel for plaintiff to that 
part of the charge which directed the jury to return a verdict for the 
defendant for the $300 deposit; also to that part of the charge which 
purported to state the testimony of the witness Costaggini on the 
ground that said testimony was not correctly stated, in that Costag¬ 
gini had not testified that the $1,200 was paid under the terms of 
— the original agreement by which it was to be forfeited if he 

41 did not carry out his contract; and exception w’as further 

^— taken and noted on behalf of plaintiff on the ground that 
said charge incorrectly stated the law as to the duty of the plaintiff 
to inspect the premises prior to signing the contract for the purchase 
thereof. 

Thereupon, and following argument of counsel for plaintiff and 
defendant, the court, of its own motion, further instructed the jury 
in substance as follows: 

Gentlemen of the Jury: You will throw aside the set-off of the 
defendants in which they claim $2,850. Graziani made two pay- 



JOHN GRAZIANI VS. CHARLES ROGERS ARUNDELL. 29 

ments in connection with this matter: First, $300 and at the time 
executed an ordinary real estate dealers forfeiture contract in which 
he agreed, among other things, that, if he did not go through with 
the agreement, the $300 should be forfeited. He now makes claim 
to get that back because of alleged misrepresentations as to the num¬ 
ber of rooms upstairs. As I understand the law, if he undertakes 
to make an investigation he must make a complete investigation. 
Your verdict in this case will have to be for the defendant for 
$300. Where both parties are satisfied with an agreement when it 
is made—sometimes the deposit on a contract is $300 and sometimes 
less, as the parties may agree, and they may come to an agreement 
for a $300 deposit to be forfeited if the party does not go through 
with the agreement. After this agreement was made, plaintfff 
made an additional deposit of $1,200, and that is the matter in¬ 
volved here. Plaintiff says it was made to get possession of the prop¬ 
erty; Costaggini says it was part payment on the purchase price 
and that both parties understood it was to go in with the $300 de¬ 
posit and be forfeited if , for any reas on, Graziani backed out of the 
deal. Tlnfl is the issu e. As 1 remember it, Costaggini said, among 
other things, that the owner would not put himself in the position 
of disturbing the tenant on a $300 deposit, because he might lose 
both his deal and the tenant, and because of that Graziani paid 
$1,200 more. There may be other testimony that bears on this 
phase of the case, but it isjforyouto say what th (^agr eement was. 
I do not hear everytliiTIg^ip~here, and get along very welTTor that 
reason. Graziani comes here claiming the right to recover the de¬ 
posits, and the burden is on him to prove his right to it. That does 
not mean that he has to prove the issue beyond a reasonable doubt, 
as the Government must in a criminal case, but simply that the 
scales, in your judgment, must incline in his direction. You have 
to consider the interests of all the parties, their intelligence and 
understanding of business, and whether they are telling the truth. 
Your verdict here will have to be, if for the plaintiff, for the $1,200 
that he paid, if you find he paid it with the understanding he 
claims to have had. 

Counsel for plaintiff again noted an exception to the charge of the 
court on the grounds theretofore stated, and on the further ground 
that the same submitted the case to the jury upon issues not pre¬ 
sented by the pleadings or the evidence. 

42 Thereafter, and in due time, plaintiff moved the court 

to vacate and set aside the verdict of the jury as returned for 
the defendant, and grant a new trial; and, to the action of the court 
in overruling said motion, exception was duly taken and noted, and 
an appeal from the judgment entered on said verdict was duly 
noted in open court. 

The foregoing bill of exceptions contains the substance of all the 
evidence in this case. 

And all the exceptions hereinbefore referred to were noted on the 
minutes of the court as they were severally taken, and the plaintiff 
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prays the court to sign and seal this bill of exceptions to have the 
same force and effect as if the rulings herein contained were set 
out in separate bills of exceptions; which is accordingly done this 
5th day of January, A. D., 1923, nun# pro tunc. 

WILLIAM HITZ, 

Justice. 

To the action of the Court in settling the foregoing bill of ex¬ 
ceptions counsel for plaintiff duly noted an exception and the same 
was allowed and entered on the minutes of the court. 

WILLIAM IIITZ, 

Justice. 

43 [Endorsed:] Law, No. G4765. John Graziani, Plaintiff, 

vs. Harry Wardman et ah, Defendants. Bill of Exceptions. 
Law Oflices, Harry S. Barger, Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3965. John Graziani, appellant, vs. Charles Rogers Arundell, ad¬ 
ministrator. Court of Appeals, District of Columbia. Filed Feb. 
21, 1923. Henry W. Hodges, clerk. 


(8790) 











OF THE DISTRICT OF COLUMBIA 


October Term, 1923 


JOHN GRAZIANI 


Appellant , 


CHARLES ROGERS ARUNDEL, Administrator, 

Appellee. 


BRIEF ON BEHALF OF APPELLANT AND 
MOTION TO STRIKE CERTAIN MATTER 
FROM BILL OF EXCEPTIONS 


Harry S. Barger, 

Frank S. Paladini, 

Attorneys for Appellant, 


Allen MacCullen 
of Counsel. 


























m THE 


(Emtri of Appeals 

OF THE DISTRICT OF COLUMBIA 


October Term, 1923 


No. 3965 


JOHN GRAZIANI, 

Appellant, 

vs. 

CHARLES ROGERS ARUNDEL, Administrator, 

Appellee. 


MOTION TO STRIKE CERTAIN MATTER 
FROM THE BILL OF EXCEPTIONS 

Comes now the appellant, by his attorneys, and 
moves the court to strike from the bill of excep¬ 
tions and from the record herein the italicized 
words “and be governed by the terms of the writ¬ 
ten contract,” the said words appearing in said bill 
of exceptions in lines 13 and 14 from the top of 
page 25 of the Transcript of Record; and for 
grounds hereof, appellant refers to the entire rec- 



ord herein, and particularly to the Petition and 
supporting affidavits on pages 13, 14, and 15 of 
the Record. 

Harry S. Barger, 

Frank S. Paladini, 

Attorneys for Appellant. 

To Frederick Stohlman, Esq., 

Attorney for the Appellee. 

Please take notice that the foregoing motion will 
be brought to the attention of, and submitted to, 
the court at the hearing of this cause on its merits. 

Harry S. Barger, 

Frank S. Paladini, 

Attorneys for Appellant. 
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OF THE DISTRICT OF COLUMBIA 


October Term, 1923 


No. 3965 


JOHN GRAZIANI, 

Appellant, 

vs. 

CHARLES ROGERS ARUNDEL, Administrator, 

Appellee. 


BRIEF FOR APPELLANT 

This appeal is brought to reverse the judgment 
of the Supreme Court rendered against appellant 
(plaintiff below) in an action of assumpsit to re¬ 
cover deposits aggregating $1,500 made in con¬ 
nection with a contract for the purchase by him of 
premises 1636 R Street, N. W., which contract was 
rescinded by appellant because of misrepresenta¬ 
tions constituting inducements to the making of 
said contract. 



STATEMENT OF FACTS 


On September 14, 1920, appellant made an 
agreement, in the usual form, for the purchase of 
premises 1636 R Street, N. W., and posted a de¬ 
posit in connection therewith in the sum of 
$300.00. (R.5.) Before entering into said agree¬ 
ment, appellant went with one Louis Costaggini, 
salesman and agent of the owner, to inspect the 
property, but was prevented from making an in¬ 
spection because the tenant was away from the 
premises when they called. They later returned, 
and, finding the tenant there, were permitted to 
make a partial inspection, namely, the first floor, 
including the store-room, the yard, and the garage 
(from the outside only), and the dining- and bath¬ 
rooms on the second floor. They were refused in¬ 
spection of the third floor altogether, the tenant 
of the property telling them the third floor was 
rented to another person who was away and had 
the rooms locked. (R. 18, 26.) Said Costaggini 
thereupon told appellant that the second and third 
floors consisted of five rooms and a bath each, 
and appellant told Costaggini that, if such were 
true, he would buy the property, and Costaggini 
reiterating his statement, appellant returned 
with him to Wardman’s office and signed the 
purchase agreement. (R. 18, 19.) Appellant 
also consulted Costaggini regarding a loan on the 
property, and Costaggini went with Appellant 
to the Oriental Building and Loan Association 
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and there, in his own handwriting, filled out an 
application for a loan which appellant signed, as 
will more fully hereinafter appear. Soon after 
applying for a loan, appellant requested Costag- 
gini to take steps to obtain possession of the prop¬ 
erty from the then tenant, as appellant wanted 
the property for his own use when settlement was 
made, and Costaggini told appellant that the rents 
were being collected by the firm of Stone & Fair¬ 
fax, and that he would see about the matter and 
let appellant know. He later reported to appel¬ 
lant that the owner would not notify the then 
tenant to quit the property unless appellant in¬ 
creased his deposit to $1,500, and stated that the 
tenant would be notified to quit if the deposit 
were so increased. Appellant thereupon made 
an additional deposit of $1,200, and took a re¬ 
ceipt therefor showing merely that it was an ad¬ 
ditional deposit to apply on account of the pur¬ 
chase price of the property . (R. 20.) Shortly 

thereafter, the tenant who occupied the property 
when the agreement of sale was made, sold his 
store and business and vacated the premises, and 
it was then that appellant was, for the first time, 
enabled to make a complete inspection of the build¬ 
ing and ascertain the true character thereof. On 
such inspection, he found that there were but three 
rooms and a bath on the second floor and three 
rooms and a bath on the third floor; and, upon 
making such discovery immediately reported the 
same to the office of the agent, demanded the re- 
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turn of his deposits, and cancelled his application 
for the loan on the property. (R. 20.) Appel¬ 
lant testified that he believed and relied upon the 
statements and representations of said Costaggini 
as to the number of rooms on the second and third 
floors, and would not have made the contract of 
purchase but for said statements and representa¬ 
tions. 

Plaintiff introduced in evidence the written ap¬ 
plication for a loan (R. 25) made and filed with 
the Oriental Building & Loan Association, and, as 
appears from the testimony of the defendant’s 
witness (Costaggini), this application was in Cos- 
taggini’s handwriting. It was filled in by Costag¬ 
gini without dictation or suggestion by appellant, 
and it states that the building contained a “Gro¬ 
cery store and 2 5-room and bath apartments.” 
(R. 22, 25.) 

The record shows that appellant testified that 
Costaggini told him there were 5-room and bath 
apartments on the second and third floors, and, 
also, that Costaggini denies having done so. Gra- 
ziani’s testimony in this regard is corroborated by 
the above-mentioned application for loan filled 
out, admittedly, by Costaggini shortly after the 
sale agreement was made and containing the state¬ 
ment in line with appellant’s testimony. Charles 
Rogers Arundel, defendant, testified that there are 
five rooms and bath on the third floor, and four 
rooms and a bath on the second floor. There is no 
conflict whatever in the testimony as to the in- 



ability of the appellant to make a full inspection 
before making the agreement, and all witnesses 
are in accord in saying that he could not make such 
inspection because the occupant of the rooms on 
the third floor was away and had the same locked. 
There is some conflict as to whether appellant 
could or did see all of the rooms on the second floor. 

At the close of the plaintiff’s case, both sides 
moved for a directed verdict, and both motions 
were overruled and the court directed the defend¬ 
ant to proceed. At the close of the whole case, both 
sides again moved the court to direct a verdict, 
both motions were again overruled, and the court 
indicated a purpose to give the case to the jury. 
Several prayers were submitted in behalf of both 
parties, and the court announced that all prayers 
would be overruled and execution allowed to the 
refusal of each prayer. (R. 28.) 

At the request of counsel for appellant, the court 
briefly instructed the jury in advance of the argu¬ 
ment ,* and, at the close of the argument, of its own 
motion, instructed the jury at greater length and 
to the same effect. Error is assigned upon the 
court’s charge, and upon the court’s refusal to 
charge as requested by appellant. 

ARGUMENT AND AUTHORITIES 

POINT I 

The court erred, in view of the circum¬ 
stances in this case, in telling the jury that 
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appellant was bound to make an inspection 
and had no right to rely upon the repre¬ 
sentations of the defendant’s agent. (See 
R. p. 27, 28, 29; also Assignment of Error 
No. 5, R. p. 13.) 

It is perfectly apparent on the face of the record 
that appellant was unable to make a complete in¬ 
spection of the property because the occupants of 
parts thereof were away and had the rooms locked. 
The questions presented by the record are: 
Whether Costaggini made representations as to 
the number of rooms on the second and third 
floors; whether such representations, if made, 
were true in fact; and whether, as matter of law, 
appellant had the right to rely upon the represen¬ 
tations, if they were made. The record shows, we 
submit, that Costaggini made the representations 
appellant says he made, and that they were^true 
in fact; for, according to the testimony of the wit¬ 
ness Arundel, substituted defendant, the second 
floor contains but four rooms instead of five. 
Furthermore, as already pointed out, appellant is 
corroborated by the loan application which Cos¬ 
taggini filled out for appellant, having evolved the 
information thereon contained from his inner con¬ 
sciousness. Most assuredly, there was testimony 
which should have left to the jury the question of 
whether Costaggini represented the number of 
rooms in the building, and whether the representa¬ 
tion was true, if made. The trial court, therefore, 
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committed error in telling the jury unqualifiedly 
that appellant was under the duty of inspecting 
the premises and did not have a right to rely upon 
the representations of Costaggini, if the same were 
made, in view of all the circumstances in this case. 
It will be observed from the Record (pp. 27, 28) 
that, in passing upon the prayers of the parties, in 
ruling upon certain motions, etc., the trial court 
observed in the presence of the jury that— 

“ * * * plaintiff having gone to 

make an inspection, and having seen the 
first and second floors and not having been 
prevented by defendant or his agent from 
making full inspection, was under the duty 
of satisfying himself as to the number of 
rooms the house contained.” (Italics ours.) 


j\nd, in the charge to the jury itself (R. 29) the 
trial court told the jury that if he (appellant) 
“undertakes to make an investigation he must 
make a complete investigation.” The utterance 
of the court first quoted above is clearly indicative 
of the thought underlying the part quoted from 
the charge itself, namely, that one purchasing 
property has no right to rely upon representations 
made by the owner or his agent unless the owner 
or his agent prevents an inspection. We submit 
that the charge is erroneous (1) because it ex¬ 
cludes all lawful excuses for failure to make in¬ 
spection, such as existed in this case, namely, the 
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property being in the possession of others and 
closed against inspection; and (2) because it 
places an erroneous construction upon the facts 
disclosed by the record, in this: That the repre¬ 
sentations, if made, came from defendant’s agent 
when it became manifest that complete inspection 
was impossible or difficult, and, therefore, the rep¬ 
resentations did prevent appellant from making 
further efforts to inspect and caused him to rely 
upon the representation of one who assumed to 
know, and whose duty it was to know, and speak 
the truth. The jury might well have found that 
the representations of Costaggini caused appellant 
to make no further efforts to inspect; but, of 
course, the court’s charge precluded such a find¬ 
ing. The court’s charge in this regard was error 
of law and amounted to the withdrawal from the 
jury of one of the vital issues. The court was spe¬ 
cifically requested to charge upon this point, and 
exception was taken to the court’s refusal so to do, 
and also to the charge as given. (R. 26,28, and 29.) 

It is well settled that, where a contract has been 
induced by false misrepresentations, the party so 
induced to make it, may, among other things, re¬ 
scind and sue for the recovery of any considera¬ 
tion paid in connection therewith. In the case of 
Passaic National Bank v. Commercial. National 
Bank, 27 W. L. R., 774, this Honorable Court 
quoted from the opinion of Lurton, J., in Hindman 
v. First National Bank of Louisville, as follows: 


i 
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“One who has been induced by false rep¬ 
resentations to buy property has open to 
him no less than three remedies. He may 
rescind and sue at law for the considera¬ 
tion, he may bring an equitable suit for re¬ 
scission and obtain full relief, or he may re¬ 
tain what he has received and bring his 
action for fraud and deceit. The first two 
kinds of relief lie, as is most evident, only 
against the vendor. The third will lie 
against the vendor or any third person 
through whose false representations, 
directly made, the plaintiff has sustained 
damages.” 

In the case of Smith v. Richards , 13 Pet., 26, 10 
U. S. L. Ed., 42, defendant had made certain false 
representations in correspondence regarding the 
character of a mine. When plaintiffs communi¬ 
cated to defendant their offer to buy the mine, they 
informed defendant that they would rely upon said 
representations as to its character, and, in re¬ 
sponse to their expressed reliance upon the same, 
defendant replied: “I sell it for what it is worth, 
gold or snowballs, and I leave it to you to decide 
whether you will take it at my price or not.” After 
closing the deal and discovering the falsity of de¬ 
fendant’s representations, plaintiffs sued for re¬ 
scission and had recovery as prayed. 

To the same effect are the following and numer¬ 
ous other authorities: 
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First National Bank v. Fox , 41 W. L. R., 
382. 

McFarren v . Taylor & Massie , 3 Cranch, 
269, 2 U. S. L. Ed. 436. 

Westerman v. Corder , 86 Kan., 239, Ann. 
Cas., 1913C., 60, and Note. 

Gunby v. Sluter f 44 Md., 237. 

Lynch v. Mercantile Trust Co., 18 Fed. 
486. 

Tucker v. White , 125 Mass., 344. 

In the case of Speed v. Hollingsworth , 54 Kan., 
436, 38 Pac., 496, after stating the trend of mod¬ 
ern decisions to be that negligence on the part of 
the plaintiff in failing to ascertain the falsity of 
representations was not enough to bar his recov¬ 
ery, the court said: 

“It matters not, it has been well declared, 
that a person misled may be said in some 
loose sense to have been negligent * * *. 

For it is not just that a man who has de¬ 
ceived another should be permitted to say 
to him, ‘You ought not to have believed or 
trusted me/ or ‘You were yourself guilty of 
negligence/ ” 

In 27 Ruling Case Law , “Vendor and Pur¬ 
chaser/’ Sec. 58, it is laid down that— 
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“According to the better view, if a vendor 
without any knowledge as to whether his 
statement is true or not, undertakes to make 
material representations as to the charac¬ 
ter, etc., of the land, a charge of fraud may 
be based thereon, though he did not actually 
know that the statement was untrue; as in 
other cases, his undertaking as of his own 
knowledge to assert the truth of that which 
he does not know to be true is a fraud on the 
party dealing with him.” 

And again in Ruling Case Law f “Vendor and 
Purchaser,” Sec. 59: 

“The tendency of the courts, however, 
especially as reflected in the more recent 
cases, is not to deny relief to a defrauded 
purchaser on the ground that he was negli¬ 
gent in relying on the vendor’s representa¬ 
tions, and the mere fact that he could have 
ascertained by inquiry and investigation the 
falsity of express representations of exist¬ 
ing facts, the truth of which was known to 
the vendor and unknown to the purchaser, 
will not necessarily bar him from relief.” 

It is respectfully submitted that the foregoing 
quotations demonstrate the prejudicial error in 
the charge given to the jury. It is clear that Gra- 
ziani could not make a complete inspection because 
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certain parts of the building were locked and the 
occupants away. In this situation, we have the de¬ 
fendant's witness Costaggini, the salesman who 
closed the deal with the appellant, admitting that 
he filled in appellant's application for a loan and 
stated therein that the property consisted of a 
store and two five-room and bath apartments. 
Where did he get this information unless he got it 
from the records of his office? He got it from the 
listing of the property made, we may safely as¬ 
sume,—from data furnished by the owner. No 
escape can be had from the conclusion that Cos¬ 
taggini told appellant the same thing as to the 
number of rooms that he wrote on appellant's ap¬ 
plication for a loan. That is the natural and prob¬ 
able thing; and we submit that the jury might well 
have found such a fact, and it was erroneous to 
take this question from the jury as was done by the 
trial court. 

POINT II 

In charging the jury the court recited tes¬ 
timony purporting to have been given by de¬ 
fendant’s witness Costaggini, but which was 
not, in fact, given by him; and, in addition 
to error in that regard, the court erred in 
settling the bill of exceptions containing the 
substance of, or similar, supposed evidence. 
(See R. 25, the part in italics; also, R. pp. 
13, 14, 15, and 16, and Additional Assign¬ 
ment of Error, R. 17.) 
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As appears from the Record (p. 28), the court 
told the jury that— 

“Costaggini says that the $1,200 was 
paid on account of the purchase price, and 
was received and paid under the terms of 
the original agreement by which it was to 
be forfeited if he did not carry out his con¬ 
tract, 

and again, on page 29 of the Record, the court 
said: 


“ * * * Costaggini says that it was 
part payment on the purchase price and 
that both parties understood it was to go in 
with the $300 deposit and be forfeited if, 
for any reason f Graziani backed out of the 
deal. That is the issue. * * *” (Ital¬ 

ics ours.) 

The record also shows (p. 29) that, in connec¬ 
tion with this attempted resume of, and comment 
upon, the testimony the court said: 

“ * * * There may be other testi¬ 
mony that bears upon this phase of the case, 
but it is for you to say what the agreement 
was. I do not hear everything up here, and 
get along very well for that reason. * * *" 


16 


Specific exception was taken to the court's 
charge on the ground among others, that it did not 
correctly state the testimony of the witness Cos- 
taggini (R. 28, 29); and a petition, supported by 
affidavits, was filed praying that the bill of excep¬ 
tions be not settled, containing somewhat similar 
language and purporting to be the substance of 
the witness Costaggini's testimony. (See clause 
in Italics, R. 25.) The objectionable language in 
the bill of exceptions should, we respectfully sub¬ 
mit, be stricken from the Record, as per motion 
filed herewith. 

The court's comment upon Costaggini's testi¬ 
mony was unfair and prejudicial to appellant. It 
had the effect of telling the jury that there was an 
agreement for a forfeiture of the $1,200 deposit; 
and this, too, in the face of the court's remark that 
he did not hear everything, and got along very well 
for that reason, etc. The court's charge in this re¬ 
gard was error, and its later action in settling the 
bill of exceptions containing somewhat similar lan¬ 
guage was also erroneous. Certainly, there is no 
such showing in this record as establishes an agree¬ 
ment for the forfeiture of the $1,200 “if," as the 
court said, “for any reason , Graziani backed out 
of the deal." (Italics ours.) The charge not only 
excludes all lawful excuses on his part for failure 
to perform, but erroneously construes the supposed 
testimony as an agreement for forfeiture. The law 
abhors a forfeiture, and, we submit there is no such 


showing of an agreement for one as authorized 
such a charge by the court. The Record goes no 
further than to show the additional deposit of 
$1,200 to have been made as a condition prece¬ 
dent to the giving of a notice to the tenant to quit 
without agreement for forfeiture thereof. Cer¬ 
tainly there is no proof that either the $300 or the 
$1,200 deposit should be forfeited if the purchase 
agreement were rescinded for fraud or misrepre¬ 
sentation, and, as the court correctly told the jury, 
no notice to quit was served on the tenant. 

POINT III 

The court erred in leaving the case to the 
jury after both sides had moved for a 
directed verdict. (R. 26, and Assignment 
of Error No. 2, R. 13.) 

It is well settled that where both sides to a con¬ 
troversy move for a directed verdict, their action 
amounts to a waiver of their right to have a jury 
pass upon the questions at issue, and it thereupon 
becomes the duty of the court to find the facts and 
enter a verdict accordingly. One of the principal 
reasons for this rule is that, in such event, the re¬ 
viewing court is called upon merely to examine the 
record and determine whether there is sufficient 
evidence to support the finding and judgment of 
the court, and may take final action without the 
necessity of remanding the case for a new trial. 


Beutell v. Magone, 157 U. S., 154, 39 L. 
Ed., 654. 

Senna v. American Turquoise Co., 220 
U. S., 497, 55 L. Ed., 559. 

Empire State Cattle Co. v. A., T. & S. F. 
Ry., 210 U. S., 1, 52 L. Ed., 931. 

Manska v. San Benito Land Co., 18 ALR., 
1430, and exhaustive note commencing at 
page 1433. 


POINT IV 

The court erred in refusing appellant’s 
prayers Nos. 1 and 3. (R. 26, 27.) 

Prayer No. 1 should have been granted, because, 
on the whole evidence, the defendant failed to 
meet the case made by the appellant. Appellant’s 
prayer No. 3 clearly states the law applicable to 
the facts of this case, and if it had been given 
would have fairly left to the jury the questions 

(1) whether the representations were made, and 

(2) whether, if made, they were true in fact. The 
questions involved under this POINT are also cov¬ 
ered by, and are discussed under, POINT I hereof. 

CONCLUSION 

In conclusion, we respectfully urge that the judg¬ 
ment of the court below should be reversed and 
the cause remanded for a new trial; or, if the 


court shall be of the opinion that a new trial is 
unnecessary, then, in such event, that instructions 
should be given to enter a judgment, upon the 
whole case, for the plaintiff for $1,500, interest 
and costs. 

Respectfully submitted, 

Harry S. Barger, 

Frank S. Paladini, 

Attorneys for Appellant. 

Allen MacCullen, 
of Counsel. 
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IN THE 

Court of Appeals 

OF THE DISTRICT OF COLUMBIA 


October Term, 1923 


No. 3965 


John Graziani, 

Appellant, 

vs. 

Charles Rogers Arundell, Administrator, 

Appellee. 


APPELLEE’S BRIEF 


STATEMENT OF FACTS 

Plaintiff (appellant herein) sued the defendant 
(appellee herein) to recover $1,500.00; and this 
is an appeal from the judgment on verdict*for the 
defendant. 

The appellant, in September, 1920, inquired of 
the office of Harry Wardman, real estate broker, 
this city, for a building with a store room and liv- 
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ing quarters above, with a view to purchase. Louis 
Costaggini, an employee of the said real estate 
broker, informed the appellant that premises 1636 
R Street, N. W., of this city, was for sale, and went 
with appellant to said premises for the purpose of 
showing it. The storeroom on the first floor and 
the rear thereof and garage were inspected by the 
appellant, and that afternoon or the following day 
appellant, with the said Costaggini, called at the 
said premises for a further inspection, and saw all 
of the rooms on the second floor, and were told 
that the rooms of the third floor had been sub¬ 
rented (R. 24) and the tenant thereof had them 
locked. (R. 18.) There is a conflict as to whether 
appellant saw entire second floor. Appellant tes¬ 
tified he went into the dining room and bath on 
the second floor. (R. 18.) Costaggini testified he 
could not say whether appellant went through the 
whole of the second floor, but that he (Costaggini) 
went in all of the rooms on the second floor, and 
that the appellant had the same opportunity (R. 
24); that thereafter the appellant accompanied 
Costaggini to Wardman’s office, where an agree¬ 
ment for the purchase of said premises was exe¬ 
cuted, and a deposit of $300.00 made; that there¬ 
after, at the request of and with the appellant, Cos¬ 
taggini went to the Oriental Building and Loan 
Association and assisted appellant in filling out 
an application blank for a loan. Thereafter the 
appellant asked that a notice be served upon the 
then tenant to vacate said premises, and was in- 
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formed by Costaggini that this could not be done 
because of the “Ball Act,” then in force, which re¬ 
quired that a notice be served by the owner of the 
property, should he desire it for his own use, and 
that the said appellant could not serve a notice 
until title to the property had vested in him. 
(R. 24.) Costaggini informed appellant that he 
could not guarantee possession of any premises to 
anyone during these times. (R. 25.) The appel¬ 
lant insisted upon Costaggini doing all he could to 
obtain possession, and requested him to obtain a 
transfer of the lease from Stone & Fairfax, the 
then rental agents for said property, to Wardman. 
Costaggini took up with the owner of the property 
this matter and informed the appellant the owner 
was not willing to disturb the tenant on a deposit 
of $300.00, for the sale and tenant might both be 
lost; that before the owner would disturb the ten¬ 
ant in any way an additional deposit of $1,200.00 
must be made. This additional deposit was made 
with the understanding it would apply on account 
of the purchase price and be governed by the terms 
of the written contract. (R. 25.) Costaggini called 
upon the tenant of said premises two or three times 
and informed him that possession was required 
and would be demanded by the new owner, and 
to make arrangements to vacate said premises be¬ 
fore time for settlement of the sale, which was to 
be within ninety days from September 14, 1920. 
Appellant later informed Costaggini that the ten¬ 
ant had sold his business to another; that there- 
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upon Costaggini accompanied appellant to the 
premises and informed the new occupant, that a 
contract of sale had been executed for the pur¬ 
chase of said premises and as soon as the same was 
completed possession would be demanded. (R. 
25.) 

The appellant testified, that after the above- 
mentioned sale of the business by the tenant, 
which was after the execution of the contract of 
sale, he was permitted to make an inspection, and 
found there were but three rooms and a bath on 
the second floor, and three rooms and bath on the 
third floor (R. 20), which was 35 days after he 
signed the contract (R. 21), and thereupon imme¬ 
diately reported the same to the office of Ward- 
man, demanded the return of his deposits and can¬ 
celled his application for the loan on the property 
(R. 20), the appellant having testified that he be¬ 
lieved and relied upon statements made by Cos¬ 
taggini before the entering of the agreement for 
the purchase of said premises, that the second and 
third floors consisted of five rooms and bath each 
(R. 20), although this was not set forth in the 
contract. 

On cross-examination appellant testified he had 
been in business in the District of Columbia since 
1916; that in the summer of 1920 he conducted his 
business at 3116 Mt. Pleasant Street, N. W., which 
premises he owned, and in August, 1920, sold; 
that he is now in business at 3551 Georgia Avenue, 
N. W., Washington, D. C v which property he owns, 
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having bought the same from one Breuninger, a 
real estate operator, in the fall of 1920. (R. 21.) 
On being asked to describe premises 1636 R 
Street, N. W., as he found them some thirty-five 
days after signing the contract, the appellant 
stated he could only say there were but three rooms 
on the second floor, and to this day he had not 
seen the third floor (R. 21); that the $1,200.00 
additional deposit was to apply on the purchase 
price at the time of the settlement and was given 
for the purpose of having the lease transferred 
from Stone & Fairfax to Wardman, and having a 
notice served on the tenant to obtain possession; 
that no guarantee of possession was given him; 
that prior to cancelling the application for the loan 
and demanding the return of his deposits he had 
listed the property for sale. (R. 21.) 

Costaggini at no time told the appellant there 
were five rooms and bath on either the second or 
third floors, and the only time Costaggini had been 
on the second floor of said premises, was when 
he was there with the appellant (R. 24). Charles 
Rogers Arundell, for appellee, testified that there 
were five rooms and bath on the third floor and 
four rooms and bath on the second. (R. 26.) 

Ida Pekonsky, witness for appellee (defendant 
below) and wife of the tenant of premises 1636 R 
Street, N. W., in September, 1920, knew the prop¬ 
erty was for sale, and allowed people to go through 
the store and second floor for the purpose of in¬ 
spection, and never refused anyone this privilege. 
(R. 25.) 
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At the close of appellant’s case, both sides 
moved for a directed verdict and both motions 
were overruled, and the Court directed the appel¬ 
lee to proceed. At the close of the whole case 
both sides again moved the Court to direct a ver¬ 
dict. The appellant is in error when he states in 
his brief (page 7) both motions were again over¬ 
ruled. 

All prayers submitted by the parties were de¬ 
nied and exceptions were allowed to the refusal 
of each prayer. (R. 28.) The Court overruled 
the motion of the appellant for directed verdict, 
but granted the motion of the appellee for a di¬ 
rected verdict as to the original deposit of $300.00, 
and overruled the appellee’s motion for a directed 
verdict for $1,200.00 additional deposit. There¬ 
upon counsel for appellant requested the Court to 
instruct the jury as to the law intended to be laid 
down by the Court. (R. 28.) The agreement in 
regard to the additional deposit of $1,200.00 was 
then given to the jury for its decision. The jury’s 
verdict was for the appellee. 

Reply to Appellant’s Motion to Strike Certain 
Matters From the Bill of Exceptions. 

0 

In answer to the motion of the appellant to 
strike certain matters from the Bill of Exceptions, 
the appellee submits that this case will stand upon 
the Bill of Exceptions as signed by the Honorable 
Justice of the lower court before whom this cause 
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was tried, and that this court will not entertain any 
such motion as prayed for herein. 

This Honorable Court must confine itself, as far 
as the testimony is concerned, to the evidence, 
which is set forth in the bill of exceptions. 

In Kelly vs. Moore, 22 App. D. C. 7, this Hon¬ 
orable Court said: 

“The Bill of Exceptions must be settled 
by the Court below before whom the cause 
was tried, and be brought into this Court in 
a completed form, and we must accept what 
is certified therein as being the actual 
truth.” 

In Patterson vs. U. S., 38 App. D. C. 12: 

“The Bill of Exceptions having been reg¬ 
ularly signed and made a part of the rec¬ 
ord, must be accepted. This Court has no 
power to correct a Bill of Exceptions.” 

In Reed vs. Gardner, 17 Wall 409, 21 L. ed. 665: 

“It has been frequently held by this Court 
that in passing upon the questions presented 
in the Bill of Exceptions it will not look be¬ 
yond the bill itself. Norris vs. Jackson, 9 
Wall. 125,19 L. ed. 608; Lincoln vs. Clafin, 
7 Wall. 136, 19 L. ed. 108; Leftwich vs. 
Lecanu, 4 Wall. 187, 18 L. ed. 388, Russell 
vs. Ely, 2 Black 580,17 L. ed. 260. 

In Evans vs. Stettnisch, 149 U. S. 605; 37 L. 
ed. 866: 
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“An affidavit filed for use on a motion is 
not part of the record any more than the 
deposition of a witness used on the trial and 
only becomes a part of the record by being 
incorporated in the Bill of Exceptions.” 
Steward vs. Wyoming Cattle Ranche Co. 
128 U. S. 383 (32 L. ed. 439). Other cases 
cited. 

See also Balt. & P. R. R. Co. vs. Church Trus¬ 
tees, 91 U. S. 127; 23 L. ed. 260; Metro R. Co. vs. 
MacFarland, 195 U. S. 322, 49 L. ed. 219. 

ASSIGNMENT OF ERRORS 

In the Court below appellant specified seven 
assignments of error (R. 13), and an additional 
assignment of error (R. 17). Appellant’s brief 
contains no clear, definite statement as to which of 
“such of the errors as shall be relied upon;” here, 
as provided by Sections 3-b and 5, Rule VIII of 
this court, but merely mentions some of them, and 
is silent as to the others. It is submitted that said 
rule should be enforced against appellant. 

• No. 1, No. 6 and No. 7, being merely generalities 
and not even mentioned in appellant’s brief, can 
be entirely disregarded. 

Assignment No. 3, “The court erred in refusing 
plaintiff’s prayers Nos. 1, 2, 3 and 4,” is not seri¬ 
ously relied upon by the appellant, for under Point 
IV (Appellant’s Brief, p. 18) in which the prayers 
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are mentioned, the appellant makes no mention of 
prayers two or four. Prayers one and three under 
this assignment will be discussed under Point IV 
of appellant’s brief. 

The assignments No. 4 and No. 5 will be con¬ 
sidered jointly in connection with Point I of ap¬ 
pellant’s brief. 

The additional assignment of error (R. 17) will 
be considered in regard to Point II of appellant’s 
brief. 

ARGUMENT 


Appellee’s Reply to Appellant’s Point 1 

Appellant under Point I of his brief (p. 7) dis¬ 
cusses the assignment of error No. 5 that the court 
erred “in telling the jury that appellant was bound 
to make an inspection and had no right to rely 
upon the representations of the defendant’s 
agent.” This charge, it is submitted, was made to 
the jury in respect to the directed verdict for de¬ 
fendant in the matter of the original deposit of 
$300, and was not the charge in reference to the 
$1,200.00 additional deposit submitted to the 
jury for its consideration (R. 27-28-29). Ap¬ 
pellant in his brief (p. 8) sets forth that Costag- 
gini made representation as to the number of 
rooms on the second and third floors, and that they 
were not true in fact, whereas it is submitted no 
testimony was introduced by the appellant in re¬ 
gard to the number of rooms the third floor con¬ 
tained, but on the contrary the appellant stated “to 
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this day he has not seen the third floor” (R. 21); 
hence the question before the Court in the direct¬ 
ing of a verdict for the defendant in regard to the 
original deposit of $300 was as follows: Assume 
that a misrepresentation as to the number of 
rooms the second floor contained was made, and 
the appellant as a prospective purchaser did inves¬ 
tigate part of said floor, can he be heard to state 
that he relied upon such representation and thus 
avoid the contract? 

The appellant in his brief (p. 10) argues the 
remedies available to the party induced to make a 
contract through false misrepresentations, citing 
in support, the case of Passaic National Bank vs. 
Commercial National Bank, 27 W. L. R. 774. The 
remedies available is not the question before this 
Court, and hence this case will not be discussed. 

Smith vs. Richards, 13 Pet. 26, 10 L. ed. 
42, (Appellant's Brief, p. 11) is to be distin¬ 
guished from the present case, for it was a suit in 
equity brought in New York to set aside a contract, 
conveying a certain interest in a gold mine situ¬ 
ated in Virginia, on account of fraud. The de¬ 
fendant represented the gold mine to be possessed 
of very rich veins of gold; that the seller was an 
experienced man in mining; that certain samples 
were shown by the seller; that the seller under¬ 
stood the directions of veins, the cost and expense 
of extracting gold from the foreign materials by 
which it is surrounded and in which gold is most 
usually found. All of such representations were 
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untrue and were made to effect the sale. The court 
in its opinion cited not only the sentence quoted in 
appellant’s brief, but went to great lengths in dis¬ 
tinguishing between the case where the property 
is distant and where it is present (as in the case 
at bar), when it said: 

“We think we may safely lay down this 
principle, that wherever a sale is made of 
property not present, but at a remote dis¬ 
tance, which the seller knows the purchaser 
has never seen, but which he buys upon the 
representation of the seller, relying on its 
truth, then the representation in effect, 
amounts to a warranty; at least that the 
seller is bound to make good the representa¬ 
tion. * * * where the subject of the 

sale is open to the inspection and examines 
tion of the buyer, it is his own folly and neg¬ 
ligence not to examine. Chancellor Kent, 
in the second volume of his Commentaries, 
484, 485, has justly said, that the law does 
not go to the romantic length of giving in¬ 
demnity against the consequences of indo¬ 
lence and folly, or a careless indifference to 
the ordinary and accessible means of infor¬ 
mation. We think that this imputation can¬ 
not be made with any propriety against the 
appellee. The subject of the purchase was 
several hundred miles from him; he had 
never seen it; the seller knew that he had 
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never seen it; in this situation he made a 
representation, both by description in his 
letter, and by the exhibition of specimens; 
the appellee bought upon the faith of that 
representation, the appellant knowing that 
the appellee had read the letter and seen 
the samples; finally, the appellee had a dou¬ 
ble confidence in the appellant; first, in his 
integrity, and second, in his skill in mining; 
and the appellant admits his belief that the 
appellee had this double confidence in him.” 
(Italics ours.) 

The court in directing the verdict for the de¬ 
fendant in regard to the original deposit of $300.00 
made this same distinction when it said, “a dif¬ 
ferent rule might prevail if the parties were living 
in a different city * * * or if the deal were 

consummated in the office here without the plain¬ 
tiff going to inspect the premises. ,, (R. 27 and 
28.) Other authorities cited by the appellant 
(Brief, p. 12) have no bearing upon the directed 
verdict, for it is submitted that First National 
Bank vs. Fox, 41 W. L. R. 382, concerns remedies 
available. MTerren vs. Taylor & Massie, 3 
Cranch, 269, 2 Law ed. 436, which is an action 
in equity to avoid a contract made under mis¬ 
take or by ignorance of a material fact, the land in 
question was located in a section of the country, 
which at that time, was unknown to both the con¬ 
tracting parties. No fraud was alleged. The court 


said it is also “an accidental error in the descrip¬ 
tion of the place where the tract in contemplation 
of the parties layan error which could have had, 
at the time, no influence on the contract ought not 
now to affect the person who innocently committed 
it.” * * * “He has sold that which he cannot 

convey, and as he cannot execute his contract, he 
must answer in damages.” 

Again in Westerman vs. Corder, et al., 86 Kan. 
239 (Appellant’s Brief, p. 12), a case is cited which 
is not in point; appellant Corder made certain 
statements that the title to certain land was good 
in him, excepting a certain outstanding interest; 
that appellee purchased said lands from appellant 
and also purchased the said outstanding interest; 
that after some months appellant made claim to 
said land by reason of his purchasing some further 
outstanding interest. Question involved was: 
“Whether the representation concerning the title 
so made and relied upon estopped the appellants 
from asserting and holding adversely the interest 
so acquired after the conveyance to the appellee.” 
It appeared in said case that the records were some 
seventeen miles from the property in question, 
wherefore the court held it was not negligence on 
the part of the appellee in failing to examine said 
records and relying upon statements of appellant. 

The remaining cases cited in appellant’s brief 
(p. 12) are not in support of his contention, for the 
case of Gunby vs. Sluter, 44 Md. 237, 249, is one 
to recover the purchase money paid on account of 
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real estate, the grounds among others were that 
defendant represented title to the property to be 
in fee simple, and that the representation was un¬ 
true. On appeal the question was as to the ad- 
missability of certain evidence, and in reviewing 
the charge of the Court below the upper Court 
stated that the following charge was correct: 

“That if they should find from the evi¬ 
dence, that at the time of sale of the house 
in question, or during the progress of the 
negotiation therefor, the defendant gave to 
the plaintiff the means of ascertaining the 
title, of which he availed himself, * * * 

thereafter paid the defendant the $1,000.00 
* * * that it forms no ground to object 

to the sale, that the title had been repre¬ 
sented to the plaintiff to be a title in fee, 
when in fact it was a title under a sublease.” 

In the case of Lynch vs. Mercantile Trust Com¬ 
pany, 18 Fed. 486. The representations concerned 
herein were in regard to the boundaries of certain 
properties, which had been pointed out, whereas 
all the land pointed out between boundaries did not 
belong to the vendor. In Tucker vs. White, 125 
Mass. 344, the defendant, a deputy sheriff, sold 
certain premises by auction under an execution. 
Usual sheriff’s deed was drawn and delivered. The 
defendant had at the sale made certain statements 
that there was no encumbrance on the estate, ex¬ 
cept dower right. Later it appears that the owner 
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of the land claimed to hold an estate of homestead 
in the premises exempt from being taken under 
the execution. The plaintiff claimed the rescission 
of his purchase because of the sheriffs false state¬ 
ment. The Court in its opinion stated: 

“The plaintiff cannot maintain an action 
of contract founded upon any oral state¬ 
ment, made by the defendant before the deed 
was delivered that the estate sold was free 
from incumbrances. All the previous nego¬ 
tiations are merged in the written contract 
contained in the deed. Of that contract the 
deed is the exclusive evidence, and the cove¬ 
nants contained in it cannot be enlarged by 
parol testimony. ,, * * * “In this case, 

having made the statement in good faith 
and without any fraudulent intent, he is not 
liable to an action, although it was not true 
in fact.” ♦ * * 

In the case of Speed vs. Hollingsworth, 54 Kan. 
436, 38 Pac. 496 (Appellants Brief, p. 12), which 
was an action to collect the note given for balance 
of purchase money for a farm and to foreclose the 
mortgage, the defense was fraud, etc. The Court 
sustained the defense, saying: “They are matters 
lying peculiarly within his (plaintiff's) knowl¬ 
edge.” 

But very little consideration will be given to the 
law cited from 27 Ruling Case Law “Vendor and 
Purchaser,” Sections 58 and 59. In citing but cer- 



tain portions of these sections in his brief (p. 13) 
the appellant has not given this Court the true 
purport of same, and if the sections are taken in 
their entirety it will be found the text does not 
support his contention. 

The Court was justified in directing a verdict 
for the defendant in regard to the original deposit 
of $300.00 upon the evidence produced, for ad¬ 
mitting all the testimony of the appellant to be 
true, he was not entitled to prevail. The appellant 
seeks to recover what he has paid out under a con¬ 
tract, which he contends is voidable because of mis¬ 
representations, which induced him to enter the 
contract. Mere misrepresentation has, at law, no 
effect upon a contract, except in the case of con¬ 
tracts said to be uberrimae fidei, in which, from 
their nature, or from the peculiar circumstances, 
one party must rely on the other for his knowl¬ 
edge of the facts and the other is bound to the ut¬ 
most good faith. Clark on Contracts, Second Edi¬ 
tion, page 209. 

This Honorable Court had occasion to cite the 
law applicable to this case, and now the law for 
the District of Columbia, when reviewing the case 
of Shappiro vs. Goldberg, 20 App. D. C. 185, 193, 
later affirmed by the Supreme Court of the United 
States, 192 U. S. 232. The Court expressed the 
following: 

“The principles that govern in this class 
of cases are very clearly stated by the Su¬ 
preme Court in the case of Southern Devel- 
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opment Co. vs. Silva, 125 U. S. 247, 250. It 
. is there said that in order to rescind a con¬ 
tract for the purchase of real estate, on the 
ground of fraudulent representations by the 
seller, it must be established by clear and 
decisive proof that the alleged representa¬ 
tions were made in regard to a material 
fact; that they were false; that the maker 
of the representations knew that they were 
not true; that he made them in order to have 
them acted on by the other party; and that 
they were so acted upon by the other party to 
his damage, and in ignorance of their fal¬ 
sity, and with a reasonable belief that they 
were true. But when the purchaser of 
property undertakes to make investigations 
of his oum respecting the property before 
concluding the contract of purchase, and the 
vendor does nothing to prevent his investi¬ 
gation from being as full as he may think 
proper to make it, the purchaser cannot 
afterwards allege that the vendor made rep¬ 
resentations respecting the subject investi¬ 
gated which were false.” (Italics ours.) 

There has been no proof that the alleged repre¬ 
sentations were in regard to a material fact, nor 
any clear and decisive proof that they were false 
and the maker knew that they were not true, nor 
that they were made in order to have the appellant 
act on them, nor that they were so acted upon by 
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the appellant in ignorance of their falsity, nor has 
any proof been established that the appellant rea¬ 
sonably believed that the alleged representations 
were true. On the other hand, the purchaser un¬ 
dertook to make investigations of his own respect¬ 
ing the property before concluding the contract of 
purchase. There has been no proof, whatsoever, 
that the vendor did anything to prevent an investi¬ 
gation being made as full as the appellant may 
think proper to make, and therefore, it is sub¬ 
mitted, the appellant has no grounds whatsoever 
to allege the vendor made representations re¬ 
specting the subject investigated, which were false. 

The property upon which the contract of sale in 
this case was based may have been seen by all men, 
and was seen by the appellant, and there was there¬ 
upon imposed by law a duty upon said appellant 
to investigate. He had it abundantly in his hands 
to take care of himself. 

“In the sale of property, especially as real 
estate, which may be seen of all men, the 
law imposes a duty upon the vendee as well 
as the vendor. And it refuses assistance to 
those who have it abundantly in their hands 
to take care of themselves. Every one who 
is, sui juris, capable of contracting and be¬ 
ing contracted with is his own guardian. 
And caveat emptor is the well settled doc¬ 
trine of the common law.” Collier vs. Hark- 
ness, 26 Ga. 362. 




19 


In the case of Crocker vs. Manley, 164 Ill. 282, 
the opinion of the Supreme Court of the United 
States in Farnsworth vs. Duffner, 142 U. S. 43, is 
cited (excerpts of this latter opinion will be later 
seen); and also there is cited the opinion of the 
court in Hauk vs. Brownwell, 120 Ill. 161, in which 
it is stated: 

* 

“Where the Vendor and Vendee are deal¬ 
ing at arm’s length with each other the rep¬ 
resentations of the former as to the cost of 
his property, even though false and made 
with the view to deceive, will furnish no 
ground of action. They are looked upon 
merely as representations in regard to value, 
urged for the purpose of enhancing the 
price, and any purchaser who relies upon 
them is considered as too careless of his own 
interest to be entitled to relief” (Italics 
ours.) 

The Supreme Court of the United States stated 
the law applicable to this case in the case of Farrar 
vs. Churchill, 135 U. S. 605, 615, 34 L. ed. 246, 
when it said: 

“The general principles applicable to 
cases of fraudulent representation are well 
settled. Fraud is never presumed; and 
where it is alleged the facts sustaining it 
must be clearly made out. The representa- 
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tion must be in regard to a material fact, 
must be false and must be acted upon by the 
other party in ignorance of its falsity and 
with a reasonable belief that it was true. 
It must be the very ground on which the 
transaction took place, although it is not nec¬ 
essary that it should have been the sole 
cause, if it were proximate, immediate and 
material. If the purchaser investigates for 
himself and nothing is done to prevent his 
investigation from being as full as he 
chooses , he cannot say that he relied on the 
vendor’s representations. Southern Devel¬ 
opment Company vs. Silva, 125 U. S. 247 
(31 L. ed. 678). ‘If the party to whom the 
representations were made/ remarked Lord 
Langdale, in Claphan vs. Shillito, 7 Beav. 
149, ‘himself resorted to the proper means 
of verification, before he entered into the 
contract, it may appear that he relied on the 
result of his own investigation and inquiry, 
and not upon the representations made to 
him by the other party; or if the means of 
investigation and verification be at hand , 
and the attention of the party receiving the 
representations be drawn to them f the cir¬ 
cumstances of the case may be such as to 
make it incumbent on a court of justice to 
impute to him a knowledge of the result , 
which f upon due inquiry , he ought to have 
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obtained , and thus the notion of reliance on 
the representations made to him may be 
excluded. y 9 (Italics ours.) 

The U. S. Supreme Court in the case of South¬ 
ern Development Company vs. Silva, 125 U. S. 247, 
250, 31 L. ed. 678 said: 

“It is essential that the defendants rep¬ 
resentations should have been acted on by 
complainant, to his injury. Where the pur¬ 
chaser undertakes to make investigations 
of his own , and the vendor does nothing to 
prevent his investigation from being as full 
as he chooses to make it f the purchaser can¬ 
not afterwards allege that the vendor made 
misrepresentations .” Italics ours.) 

The Supreme Court covered at some length the 
proposition herein involved, in its opinion in 
Farnsworth vs. Duffner, 142 U. S. 43, 47, 35 L. ed. 
931-933, where it stated: 

“This is a suit for the rescission of a con¬ 
tract of purchase, and to recover the moneys 
paid thereon, on the ground that it was in¬ 
duced by the false and fraudulent repre¬ 
sentations of the vendors. In respect to 
such an action it has been laid down by 
many authorities that, where the means of 
knowledge respecting the matters falsely 
represented are equally open to purchaser 
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and vendor, the former is charged with 
knowledge of all that by the use of such 
means he could have ascertained. In Slaugh¬ 
ter Administration vs. Gerson, 13 Wall, 
379, 383, this court said: ‘ Where the means 
of knowledge are at hand and equally avail¬ 
able to both parties, and the subject of pur¬ 
chase is alike open to their inspection , if the 
purchaser does not avail himself of these 
means and opportunities , he will not be 
heard to say that he has been deceived by the 
vendor's misrepresentations. If, having 
eyes, he will not see matters directly before 
them, where no concealment is made or at¬ 
tempted, he will not be entitled to favorable 
consideration when he complains that he 
has suffered from his own voluntary blind¬ 
ness, and been mislead by overconfidence in 
the statements of another. And the same 
rule obtains when the complaining party 
does not rely upon the misrepresentations, 
but seeks from other quarters means of 
verification of the statements made, and 
acts upon the information thus obtained.’ 
See also Southern Development Co. vs. 
Silva, 125 U. S. 247, Farrar vs. Churchill, 
135 U. S. 609. In Ludington vs. Renick, 7 
West Va. 273, it was held that ‘a party 
seeking the rescission of a contract, on the 
ground of misrepresentations, must estab¬ 
lish the same by clear and irrefragable evi¬ 
dence ; and if it appears that he has resorted 
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to the proper means of verification, so as to 
show that he in fact relied upon his own in¬ 
quiries/ or if the means of investigation and 
verification were at hand, and his attention 
drawn to them, relief will be denied/ In 
the case of Attwood vs. Small, decided by 
the House of Lords, and reported in 6 CL 
and Finn. 232, 233, it is held that ‘if a pur¬ 
chaser, choosing to judge for himself, does 
not avail himself of the knowledge or 
means of knowledge open to him or to his 
agents, he cannot be heard to say that he 
was deceived by the vendors representa¬ 
tions/ And in 2 Pomeroy's Equity Juris¬ 
prudence, section 892, it is declared that 
a party is not justified in relying upon 
representations made to him—1. When, 
before entering into the contract or other 
transaction, he actually resorts to the 
proper means of ascertaining the truth and 
verifying the statement. 2. When, having 
the opportunity of making such examines 
tion, he is charged with the knowledge which 
he necessarily would have obtained if he 
had prosecuted it with diligence . 3. When 
the representation is concerning generali¬ 
ties equally within the knowledge or the 
means of acquriing knowledge possessed by 
both parties." (Italics ours.) 

The case of Hansbrough vs. Peck, 5 Wall. 497, 
18 L. ed. 520-523, is somewhat similar to the case 
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under consideration and the court speaking 
through Justice Nelson stated as follows: 

“This mode of selling real estate in the 
United States is a very common and favor¬ 
ite one, and the principles governing the 
contract, both in law and equity, are more 
fully and perfectly settled than in England 
or any other country. The books of reports 
are full of cases arising out of it, and every 
phase of the litigation repeatedly considered 
and adjudged. And no rule in respect to the 
contract is better settled than this: That 
the party who has advanced money , or done 
an act in part-performance of the agree¬ 
ment , and then stops short and refuses to 
proceed to its ultimate conclusion, the other 
party being ready and willing to proceed 
and fulfill all his stipulations according to 
the contract , will not be permitted to recover 
back what has thus been advanced or done” 
(Green vs. Green, 9 Cow. 46; Ketchum vs. 
Evertson, 13 Johns. 364; Leonard vs. Mor¬ 
gan, 6 Gray, 412; Haynes vs. Hart, 42 Barb. 
58.) (Italics ours.) 

In view of the aforegoing decisions the Court 
below in directing a verdict for the defendant in 
regard to the original deposit of $300.00 was but 
correctly stating and applying the law applicable 
in this case. 
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Appellee’s Reply to Appellant’s Point II 

The second point of appellant’s brief (page 14) 
contends that reversible error was committed by 
the Court in reciting certain testimony given by 
appellee’s witness, Costaggini, which testimony 
appellant alleges was not, in fact given (additional 
assignment of error R. 17.) 

It is only necessary to mention here that the 
Bill of Exceptions certifies that Costaggini did tes¬ 
tify as recited by the Court , viz.: “that Graziani 
paid the additional twelve hundred ($1,200.00) 
dollars, which it was understood would apply on 
account of the purchase money and be governed 
by the terms of the written contract.” (Record, 
p. 25.) (Italics ours.) 

As this Court said in Kelly vs. Moore, 22 App. 
D. C., 7: “We must accept what is certified therein 
(the Bill of Exceptions) as being the actual truth.” 

And see cases cited on pp. 7 and 8 hereof. 

Further, under Appellant’s Point II (Appel¬ 
lant’s Brief, pp. 14-17), the assignment of error 
is that the Court erred: “In denying the petition 
of plaintiff Graziani in resettlement of the Bill of 
Exceptions, and in settling said Bill of Exceptions” 
(R. 17), and hence appellant should not be allowed 
in this Court to argue on said assignment, alleged 
error of the Trial Court in reciting “testimony 
purporting to have been given by defendant’s wit¬ 
ness, Costaggini.” The assignment of error is 
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nothing more than a complaint that this Bill of 
Exceptions is incorrect, and does not include the 
complaint that the appellant now attempts to make 
in respect to said assignment. 

Appellee has already hereinbefore pointed out 
that this Court must take the certificate of the 
Trial Justice as to the accuracy of the Bill of 
Exceptions. Further, the very fact that the Court 
in its charge recited what Costaggini testified, is 
conclusive proof that Costaggini did so testify. 

The Court’s comment upon Costaggini’s testi¬ 
mony was not unfair and prejudicial to appellant, 
because the Court cited to the jury the substance 
of the testimony on both sides, and did not decide 
what the agreement was from the testimony in the 
case, but left it to the jury “to say what the agree¬ 
ment was.” (R. 29.) 


( 3 ) 


Appellee’s Reply to Appellant’s Point III 

In considering Point III of appellant’s brief (p. 
17), “the Court erred in leaving the case to the 
jury after both sides moved for a directed verdict” 
(R. 26, Assignment of Error No. 2, R. 13), the 
record is to be reviewed as to what actually trans¬ 
pired. At the close of the entire case both parties 
moved for a directed verdict. The following morn¬ 
ing prayers were offered by the paintiff. The court 
thereupon made disposition of the above-mentioned 
motions, in overruling the motion for the plaintiff, 
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and granting the motion for directed verdict for 
the defendant to the extent of the original deposit 
of $300.00. (R. 27.) Counsel for appellant there¬ 
upon noted an exception to the ruling of the Court 
so far as a directed verdict for defendant for 
$300.00 (R. 28), but noted no exception to the re¬ 
fusal of the court to grant the motion of the appel¬ 
lant for directed verdict. Counsel for the appel¬ 
lant thereupon asked the court to instruct the jury 
before argument by counsel (R. 28), and made no 
objection whatsoever to the submission of the case 
to the jury. (Italics ours.) 

Regarding the directed verdict for the defend¬ 
ant to the extent of the original deposit of $300.00, 
since both parties requested peremptory instruc¬ 
tions and did nothing more in regard thereto, all 
questions of fact were submitted to the court, and 
hence his determination is not subject to review if 
there be any evidence tending to support same. 
Splain vs. B. F. Goodrich Rubber Company, Ct. 
App. D. C., No. 3876, decided June 4, 1923. 

In regard to the controversy of $1,200.00 addi¬ 
tional deposit, this matter was submitted to the 
jury after the motion of the appellant to direct a 
verdict had been overruled, and upon the request 
of the appellant for the Court to instruct the jury, 
and since no objection was made thereto, it thereby 
became and was the duty of the court to submit 
this matter concerning the $1,200.00 additional de¬ 
posit to the jury. 

In support of this contention and in reply to the 
argument of appellant under Point III (Brief, p. 
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17) the following language of this Honorable 
Court as set forth in its opinion in the case of 
Splain vs. B. F. Goodrich Rubber Co. (supra), is 
cited: 


“Where both parties request peremptory 
instructions and do nothing more, they 
thereby, in effect, submit any question of 
fact that be in the case to the Court, and his 
determination is not subject to review if 
there be any evidence tending to support it. 
Beuttell vs. Magone, 157 U. S. 154. See 
also Campbell vs. Willis, this day decided. 
If, however, a party after his motion for a 
peremptory instruction has been overruled, 
makes an appropriate request for submis¬ 
sion of the case to the jury where the evi¬ 
dence is conflicting or an inference which 
would support his case may be drawn from 
it, it is the duty of the court to submit it. 
Empire State Cattle Co. vs. Atchinson, etc., 
Railway Co., 210 U. S. 1, 8. No request of 
that character was made here; consequently 
the rule of the Beuttell case applies. We 
have, therefore, to inquire in the case before 
us whether the conclusion of the court in 
favor of the plaintiff is supported by sub¬ 
stantial evidence. ,, 


The case of Beuttell vs. Magone, 157 U. S. 154, 
39 L. ed. 654, the Supreme Court, speaking 
through Justice White, said: 
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“The request, made to the court by each 
party, to instruct the jury to render a ver¬ 
dict in his favor was not equivalent to a sub¬ 
mission of the case to the Court, without 
the intervention of a jury, within the in¬ 
tendment of sections 649, 700, Revised Stat¬ 
utes. As, however, both parties asked the 
Court to instruct a verdict, both affirmed 
that there was no disputed question of fact 
which could operate to deflect or control the 
question of law. This was necessarily a re¬ 
quest that the court find the facts, and the 
parties are, therefore, concluded by the find¬ 
ing made by the court, upon which the re¬ 
sulting instruction of law was given. The 
facts having been thus submitted to the 
court, we are limited in reviewing its action, 
to consideration of the correctness of the 
finding on the law and must affirm if there 
be any evidence in support thereof.” Leh- 
nen vs. Dickson, 148 U. S. 71; 37 L. ed. 373. 

The Empire State Cattle Company vs. A. T. & S. 
F. Ry., 210 U. S. 1; 52 L. ed., 931,936, the Supreme 
Court, again speaking through Mr. Justice White, 
stated: 


“But nothing in that ruling (Beutell vs. 
Magone, 157 U. S. 154; 39 L. ed., 654) sus¬ 
tains the view that a party may not request 
a peremptory instruction, and yet, upon re- 
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fusal of the Court to give it, insist, by ap¬ 
propriate requests, upon the submission of 
the case to the jury, where the evidence is 
conflicting, or the inferences to be drawn 
from the testimony are divergent. To hold 
the contrary would unduly extend the doc¬ 
trine of Beuttell vs. Magone (supra) by 
causing it to embrace a case not within the 
ruling in that case made.” ♦ ♦ ♦ 

“It cannot be that the practice would not 
permit him to ask for peremptory instruc¬ 
tions, and, if the court refuses, to then ask 
for instructions submitting the other ques¬ 
tion to the jury. And if he has the right to 
do this, no request for instructions that his 
opponent may ask can deprive him of the 
right.” * * * 

“The fact that each party asks for a per¬ 
emptory instruction to find in his favor does 
not submit the issues of fact to the court, 
so as to deprive the party of the right to ask 
other instructions, and to except to the re¬ 
fusal to give them, nor does it deprive him 
of the right to have questions of fact sub¬ 
mitted to the jury if issues are joined on 
which conflicting evidence has been offered. 
Minahan vs. Grand Trunk Western R. Co., 
70 C. C. A. 463, 138 Fed. 37.” 

Sena vs. American Turquoise Co., 220 U. S. 497; 

55 L. ed. 559, is in line with the above cited cases. 
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(4) 


Appellee’s Reply to Appellant’s Point IV 

Appellant’s fourth point relative to assignment 
No. 3, Plaintiff’s Prayers No. 1 and 3, are dis¬ 
cussed. Prayer No. 1 is but a general prayer, not 
seriously relied upon by appellant, and will not be 
argued here. Relative to Prayer No. 3, since the 
Court directed a verdict for the defendant to the 
extent of the original deposit of $300.00, and left 
to the jury the controversy in regard to the addi- 
itonal deposit of $1,200.00, this prayer was not 
relevant to the issue, and again the court in grant¬ 
ing the motion for a directed verdict for the de¬ 
fendant and also in its general charge to the jury 
covered substantially the matters of law prayed 
herein. These matters under Point IV of appel¬ 
lant’s brief are discussed under Point I hereof. 


CONCLUSION 

It is respectfully submitted, the judgment of 
the lower court in granting a directed verdict for 
defendant to the extent of the original deposit of 
$300.00 was the correct disposition of said motion, 
and the Court committed no error in its charge to 
the jury in respect to the matter submitted to it 
for decision, and accordingly the judgment of the 
lower court should be affirmed. 

Respectfully submitted, 

Frederick Stohlman, 

Attorney for Appellee. 




